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INTRODUCTION 

The Legal Aid Commission (ACT) is established under the Legal Aid Act 1977 to provide 
legal aid services in the ACT.  The Commission comprises two entities: 

­ Legal Aid Commission (ACT), which is a body corporate governed by a board of 
commissioners; and 

­ Legal Aid ACT which is the name under which the Commission provides legal aid 
services under the Act. 

A copy of the Legal Aid Act 1977 can be obtained from: 

­ the ACT Legislation register http://www.legislation.act.gov.au/ 

­ the Legal Aid ACT website http://www.legalaidact.org.au/ 

The Legal Assistance Guidelines are on the Legal Aid ACT website and copies can be 
obtained from Legal Aid ACT at 2 Allsop Street, Canberra City 2601. 

Legal Aid Services 

Legal Aid ACT provides the following legal aid services: 

Information 

Information about the law and limited legal advice can be obtained by telephoning the 
Legal Aid Helpline on 1300 654 314, or by visiting [ŜƎŀƭ !ƛŘ !/¢Ωǎ ƻŦŦƛŎŜ.  

Legal advice  

Legal advice is available by appointment at Legal Aid ACTΩǎ ƻŦŦƛŎŜΦ 

Duty lawyer 

Duty lawyers are available at the Magistrates Court, Childrens Court, Family Court and 
Federal Magistrates Court to advise and assist people in criminal and family 
proceedings.  

Minor legal assistance 

Minor assistance of up to two hours may be provided in appropriate cases to help 
people to resolve a legal issue. 

http://www.legislation.act.gov.au/
http://www.legalaidact.org.au/


 4 

Legal Assistance 

Legal assistance is available under section 28 of the Act for representation in legal 
proceedings if: 

1. the person needs ƭŜƎŀƭ ŀǎǎƛǎǘŀƴŎŜ ōǳǘ ŎŀƴΩǘ ŀŦŦƻǊŘ ŀ ǇǊƛǾŀǘŜ ƭŀǿȅŜǊ όMeans test); 
and 

2. it is a type of case in which legal assistance may be granted (Guidelines); and 

3. it is reasonable in all circumstances to provide the assistance (Reasonableness 
test). 

Means test 

In deciding whether you are in need of assistance because you cannot afford to pay a 
private lawyer the Commission applies a means test which looks at your income, 
expenses, assets and liabilities (see The Means Test section of the Guidelines).   

Guidelines 

The Legal Assistance Guidelines are made by the Commission under section 12 of the 
Act and explains the types of matters in which assistance may be provided.  

Reasonableness test 

The reasonableness test looks at the benefit the person may receive from legal 
assistance; any disadvantage they might suffer if assistance is not granted, and if 
assistance is sought for legal proceedings, whether the outcome of the proceedings is 
likely to be favourable to the person. 

Assistance will usually be provided to a person if the means and reasonableness tests 
are satisfied, and the matter is covered by the Guidelines.  However, in providing legal 
assistance Legal Aid ACT must have regard to the amount of money available in the 
legal aid fund and when funds are limited Legal Aid ACT may have to refuse or limit 
assistance in matters which would, but for lack of funds, qualify for assistance.  

Applications for legal assistance must be made in writing on the prescribed form.  
Application forms can be obtained from Legal Aid ACTΩǎ ƻŦŦƛŎŜ ƻǊ website, or from 
welfare organisations and many private law firms.  

Community Legal Education 

This program aims to raise community awareness about legal aid services and the law 
in general. Presentations on a range of topics are available for schools, colleges, social 
clubs and community groups. Call 6243 3475 for more information. 
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GUIDELINES FOR ASSISTANCE IN TERRITORY MATTERS 

The classes of matters in which legal assistance may be granted in matters involving 
Territory law are as follows: 

­ Representation in prosecutions where a conviction is likely, in the opinion of the 
Chief Executive Officer, to result in imprisonment or dismissal from employment 
or loss of livelihood or vocation, provided that in the case of a defended matter a 
legal practitioner certifies that it is reasonable in all the circumstances to defend 
the prosecution. 

­ Representation of children in non-traffic prosecutions. 

­ Proceedings under the Domestic Relationships Act. 

­ Proceedings pursuant to the Children and Young People Act. 

­ Initiating or responding to applications for domestic violence orders under the 
Domestic Violence and Protection Orders Act. 

­ Initiating or responding to applications for personal protection orders under the 
Domestic Violence and Protection Orders Act where there are substantial issues 
of personal safety or where the applicant for assistance may experience 
significant personal detriment if assistance is not granted. 

­ Proceedings under the Mental Health (Treatment and Care) Act. 

­ Applications for the grant or restoration of a licence to drive a motor vehicle 
where the applicant is, in the opinion of the Chief Executive Officer, more likely 
than not to be dismissed from employment or is otherwise likely to suffer 
exceptional hardship if the order sought is not granted. 

­ Actions for damages for death or personal injury. 

­ Applications for criminal injuries compensation.   

­ Applications for employment related compensation.   

­ Personal debt matters involving an issue of such substance as to warrant the 
representation of the applicant.   

­ Family provision matters.   

­ Inquests, inquiries under the Inquiries Act and similar proceedings involving 
issues of substantial public interest. 

­ Proceedings under the Terrorism (Extraordinary Temporary Powers) Act 

­ Matters which in the opinion of the Chief Executive Officer raise real questions of 
denial or breach of human rights. 

The Chief Executive Officer may at his/her absolute discretion grant assistance in a 
matter not falling within one of the classes listed above.   
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Legal assistance will not normally be granted for the following classes of matters:- 

­ Proceedings where the likely monetary benefit to the applicant will not, in the 
opinion of the Chief Executive Officer, exceed $5,000. 

­ Preparation of Wills.  

­ Conveyancing. 

­ Applications for Probate or Letters of Administration.  

­ Proceedings arising from a commercial or business relationship between the 
applicant and the other party or parties.   

­ The institution of proceedings for damages for defamation.  

­ Employment disputes.  

­ Proceedings in a court or before a tribunal outside the Australian Capital 
Territory.  

­ The institution of proceedings in a court or before a tribunal which should, in the 
opinion of the Chief Executive Officer, be more appropriately commenced 
outside the Australian Capital Territory.  

Expenditure limits in Territory matters 

The guidelines set out below are to be applied for the purposes of determining 
whether legal assistance may be provided.   

Criminal Proceedings 

Legal assistance will not be granted to an applicant, or to a number of applicants who 
are to be tried at the same time, if the total cost to the Commission of granting legal 
assistance is in the opinion of the Chief Executive Officer likely to exceed $100,000. 

Child Care Matters 

Legal assistance will not be granted to a person for representation in proceedings 
under the Children and Young People Act where the total cost to the Commission of 
granting assistance is in the opinion of the Chief Executive Officer likely to exceed 
$15,000 in respect of that person. 

Inquests, Inquiries and Similar Proceedings 

Legal assistance will not be granted to a person for representation in proceedings 
ōǊƻǳƎƘǘ ǳƴŘŜǊ ǘƘŜ /ƻǊƻƴŜǊΩǎ !ŎǘΣ ǘƘŜ LƴǉǳƛǊƛŜǎ !Ŏǘ ƻǊ ƛƴ ǎƛƳƛƭŀǊ ǇǊƻŎŜŜŘƛƴƎǎ ǿƘŜǊŜ ǘƘŜ 
total cost to the Commission of granting assistance is in the opinion of the Chief 
Executive Officer is likely to exceed $20,000 in respect of that person. 
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Interpretation 

For the purpose of these guidelines the cost to the Commission of a grant of legal 
assistance includes an amount equivalent to the estimated cost of the provision of 
legal services by an officer of the Commission calculated as if those services were 
provided by a private legal practitioner. 

Discretion 

In matters other than in criminal proceedings in circumstances which are in the 
opinion of the Chief Executive Officer exceptional, a grant of legal assistance may be 
made to a person notwithstanding the provisions of these guidelines. 
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GUIDELINES FOR ASSISTANCE IN COMMONWEALTH MATTERS 

The National Partnership Agreement on Legal Assistance Services between the 
Commonwealth Government and ACT Government requires Commonwealth funded 
legal assistance services to be provided in accordance with the service priorities 
outlined below. 

Commonwealth funded services include services in matters involving Commonwealth 
law and legal representation of people whose problems involve a mixture of 
Commonwealth family law issues and Territory law family violence and/or child 
protection issues. 

Commonwealth Legal Aid Service Priorities 

These general principles and priorities for Commonwealth law matter types and 
special circumstances of the applicant are intended to provide guidance to the States 
and Territories about the types of legal matters that should attract Commonwealth 
funded legal services.  The priorities are not exhaustive and may be subject to 
amendment from time to time. 

General Principles to be applied to each priority 

­ Consideration should be given in all cases to what other services (non-legal as 
ǿŜƭƭ ŀǎ ƭŜƎŀƭύ Ƴŀȅ ōŜ ǊŜƭŜǾŀƴǘ ǘƻ ŀ ŎƭƛŜƴǘΩǎ ƴŜŜŘǎ ŀƴŘ ǘƘŜ ŀǇǇǊƻǇǊƛŀǘŜƴŜǎǎ ƻŦ 
referral. 

­ Services directed to a case should, where appropriate, focus on resolution of the 
matter through the use of preventative, early intervention or dispute resolution 
services rather than litigation. 

­ The provision of all preventative and early intervention legal education, 
information, advice, assistance and advocacy services are considered a 
Commonwealth legal aid service priority regardless of whether the matter type 
comes within Commonwealth or State/Territory law. 

­ The priorities for family law matters relate to complex issues and fundamental 
matters necessary for the wellbeing of children and/or people who have 
experienced, are experiencing or are at risk of experiencing, family violence.  The 
priorities are not intended to include grants of legal aid for matters such as 
matrimonial divorce proceedings, applications for passport, change of name 
applications, unless special circumstances apply.  

­ The priorities for family law, criminal law, civil law and special circumstances of 
the applicant outlined below are not listed in any hierarchical order. 

Family law priorities  

­ Family law matters that involve a grant of legal aid being provided to assist:  
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O children, including the appointment of a court appointed independent 
ŎƘƛƭŘǊŜƴΩǎ ƭŀǿȅŜǊ  

O people who have experienced, are experiencing or are at risk of 
experiencing, family violence, and 

O family members resolve complex issues relating to the living arrangements, 
relationships and financial support of their children. 

­ {ǘŀǘŜ ƭŀǿ ƳŀǘǘŜǊǎ ƛƴ ǿƘƛŎƘ ŀ ŎƘƛƭŘΩǎ ǎŀŦŜǘȅ ƻǊ ǿŜƭŦŀǊe is at risk and there are 
other connected family law priorities for which a grant of legal assistance could 
be made. 

­ {ǘŀǘŜ ƭŀǿ ƳŀǘǘŜǊǎ ǿƘŜǊŜ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ǎŀŦŜǘȅ ƛǎ ŀǘ Ǌƛǎƪ ŀƴŘ ǘƘŜǊŜ ŀǊŜ ƻǘƘŜǊ 
connected family law priorities for which a grant of legal assistance could be 
made. 

Criminal law priorities 

­ Commonwealth criminal law matters that involve a grant of legal aid being 
provided to assist people facing Commonwealth criminal offences or undergoing 
Commonwealth criminal proceedings where the defendant is: 

O  a child, or  

O a person who, if convicted, is likely to receive a sentence involving a period 
of imprisonment. 

Note:  Legal aid commissions may apply for reimbursement of one-off costs associated 
with providing assistance for a particular criminal law matter from the Commonwealth 
Criminal Law ς Expensive Cases Fund administered by the Commonwealth Attorney 
DŜƴŜǊŀƭΩs Department. 

Civil law priorities 

­ Commonwealth civil law matters that involve a grant of legal aid being provided 
for: 

(a) assistance to war veterans under the War Veterans Legal Aid Scheme 

(b) matters relating to social security and other Commonwealth benefits 

(c) migration matters where assistance is not available from services funded 
by the Department of Immigration and Citizenship 

(d) Commonwealth employment, equal opportunity and discrimination cases 

(e) Commonwealth consumer law matters 

(f) matters arising under the Proceeds of Crime Act 2002 

(g) proceedings under section 19 or 21 of the Extradition Act 1988. 
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Special circumstances of the applicant priorities 

­ Cases requiring a grant of aid involving special circumstances such as a language 
or literacy problem, intellectual, psychƛŀǘǊƛŎ ƻǊ ǇƘȅǎƛŎŀƭ ŘƛǎŀōƛƭƛǘȅΤ ŀ ǇŜǊǎƻƴΩǎ 
remote locality making it difficult to obtain legal assistance or where the person 
would otherwise be at risk of social exclusion. 

­ Cases requiring a grant of aid where the applicant is a child or the applicant is 
appointed under the Crimes Ac 1914 to question a child complainant or child 
witness, should be considered a priority. 

 



 11 

FAMILY LAW COST MANAGEMENT METHODOLOGY 

Stages of Matter Model 

The model set out in the Table at paragraph 25 assists the Commission in the financial 
management of family law matters. 

The model may not be appropriate for all Commonwealth family law matters (see 
paragraph 6), however it may be used as a guide for the management of family law 
matters for which the Model may not be wholly appropriate (see paragraph  8). 

The Commission will determine whether funding a particular matter in accordance 
with the model is appropriate. 

The Commission may elect to use a lump sum or maximum amount basis for funding, 
where this option is provided for in the Table. 

Application of the model 

1. assistance for a family law matter will be provided in accordance with the model, 
unless the model is not appropriate for the matter. 

2. If there is a change of legal practitioner, the model applies as if there were no 
change of legal practitioner and payments for each stage will be made on a pro 
rata basis for work completed in the stage.  

3. If an assisted person loses contact with a legal practitioner, payment for the 
work completed will be on a pro rata basis to be negotiated with the 
Commission.  

4. If contact is re-established, funding already provided will be taken into account 
when considering the provision of any further legal assistance. 

5. The stages of the model approximate the management of a matter in the Family 
Court.  However the stages should be applied flexibly, and need not be applied 
chronologically. 

Matters for which the model may not be appropriate 

1. Matters for which the model may not be appropriate include: 

(a) matters considered complex by the Commission, taking into account advice 
from the Family Court or the Federal Magistrates Court; 

(b) child representation cases; 

(c) applications for enforcement of final orders; 
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(d) interlocutory duty list applications, such as Commonwealth information 
orders and location orders; and 

(e) Ǉƛƭƻǘ ǇǊƻƧŜŎǘǎ ǎǳŎƘ ŀǎ ǘƘŜ CŀƳƛƭȅ /ƻǳǊǘΩǎ aŀƎŜƭƭŀƴ tǊƻƧŜŎǘΦ 

2. If the model is not appropriate, the Commission may apply particular stages of 
the model or variations of the stages. 

Example: the matter may be managed by early intervention reports, FDR 
services, or by expediting hearings of the matter. However, repeat interim 
hearings should be avoided and steps should be taken to narrow the issues 
early. 

Stage 1 τ Family dispute resolution  

1. The Commission may refer an applicant for legal assistance to a Family Dispute 
resolution (FDR) service at any time. 

Note:   The Commission will give consideration to resolving family law 
matters by referring an applicant for legal assistance to a FDR service, 
unless it is clearly inappropriate (see the Commonwealth Legal Assistance 
Guidelines). 

2. Timing of referral will be affected by the nature of the dispute and any need for 
urgent intervention. 

3. In many cases, referring an applicant to a FDR service will be the first stage of 
funding for a matter. 

4. The provision of legal assistance for participation in a FDR service must be in 
accordance with stage 1(a) or 1(b). 

5. If agreement is reached by the parties to the dispute as part of participation in a 
FDR service, the provision of legal assistance for participation in FDR extends to 
preparation work and work in filing consent orders. 

Stage 2 τ Litigation 

1. If a substantial amount of work is completed before legal assistance is provided 
for services in the litigation stages, the fees for the matter will be reduced on a 
pro rata basis. 

2. The hearing length of a trial should be estimated, taking into account the 
estimate given by the court at the pre-hearing conference. 

3. If a trial exceeds the original estimates for unforeseen reasons, no additional 
payment will be allowed unless a decision not to make an additional payment 
would be clearly unjust, and a Judge certifies that up to one day of extra hearing 
time was required for the effective disposal of the case. 

4. Any unused portions of stages before litigation can be raised only in relation to 
the trial (stage 5), and the unused portions may be taken into account at the 
discretion of the Commission. 
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5. If work is undertaken and the assisted person cannot be found before all of the 
work covered by the legal assistance is completed, the legal practitioner may 
negotiate with the Commission for fees to be paid on a pro rata basis, at the 
discretion of the Commission. 

6. If a matter is listed for hearing (final or otherwise) and not reached by the court 
on the date set, funding outside the stage of matter grant under this model must 
be negotiated with the Commission. 

7. The payment of fees for an agent used in any stage of matter must be negotiated 
with the Commission. 

Stage 3 τ Post pre-hearing conference and pre release of family report 

1. This stage will enable the early consideration of merit and funding for trial. 

2. Early release of the family report should be sought if possible. 

Stage 4 τ Preparation for trial  

1. This stage is used for matters classified by the Family Court as direct, standard 
and complex matters, including for respondents under Hague Convention 
matters. 

2. This stage is based on a negotiated maximum fee determined by the hourly rate 
of the Commission and the number of hours reasonably necessary to prepare for 
the trial.  

3. Funding for this stage is subject to the Commonwealth Legal Assistance 
Guidelines and is determined by the Commission on a case by case basis.  

Table  Stages of Matter Model 

court attendance includes waiting time and appearance in court but excludes travel 
time. Mileage may be payable subject to the practices and rates of the Commission. 

lump sum means a fixed amount for an item of work, and is calculated    on the basis 
of the hourly rate determined by the Commission (only if the Commission elects to use 
lump sums). 
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Stage 1(a): FDR early intervention stage  

Allocation of hours Up to 

­ taking instructions and preparing for participation in FDR  2 hours 

­ representing assisted person at FDR session 4 hours 

­ preparing consent orders, if appropriate 1 hour 

Total: 7 hours 
  

Stage 1(b): FDR litigation intervention (at any stage)  

Allocation of hours Up to 

­ representing assisted person at FDR session 4 hours 

­ preparing consent orders, if appropriate  1 hour 

Total: 5 hours 
  

Stage 2(a): Initiating court proceedings - up to conclusion of 
directions hearings in the Family Court 

 

Allocation of hours Lump sum*/up to 

­ taking instructions 

­ communications 

­ preparing documents 

­ attending to filing and service 

­ court attendance 

­ consent order, if appropriate 

 

Total:  

Family Court 7 hours 

Magistrates Court 5 hours 
  

Stage 2(ab): Initiating applications to the Federal Magistrates Court  

Allocation of hours  

­ instructions for application and affidavit 

­ court documents 

­ obtaining short service 

­ court attendance 

 

Total:  

Documents etc Lump sum*/up to: 
6 hours 
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Court attendance Up to: 
5 hours 

  

Stage 2(b): Initiating court proceedings - up to conclusion of 
directions hearing/s including application for interim relief  in the 
Family Court 

This is for legal assistance for an Application for Initiating Proceedings and an 
Application for Interim Relief filed at the same time. 

 

Allocation of hours  

­ instructions for initiating  court proceedings and for affidavits 

­ court documents 

­ obtaining short service 

­ court attendance 

 

Total:  

Documents etc Lump sum*/up to: 
7 hours 

Court attendance Up to: 
5 hours 

  

Stage 2(c): Interim or summary hearing - as a discrete event - in the 
Family Court 

This stage applies to an interim application commenced as a discrete event, 
or a summary proceeding of a type not otherwise addressed in this fee 
structure.  It does not include the stages 2 (a) or 2 (b) fee component.  (refer 
to stage 2 (g) for application for recovery orders) 

 

Allocation of hours  

­ instructions for application and affidavit 

­ court documents 

­ obtaining short service 

­ court attendance 

 

Total:  

Documents etc Lump sum*/up to: 
6 hours 

Court attendance Up to: 
5 hours 

  

Stage 2(d): Up to conclusion of conciliation conference (if any) in the 
Family Court or the Federal Magistrates Court 

 

Allocation of hours Lump sum*/up to 

­ file management 

­ instructions 
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­ court attendance 

­ consent orders, if appropriate 

Total: 3 hours 
  

Stage 2(e): Case review (if any) in the Family Court  

Allocation of hours Lump sum*/up to 

­ court documents - if any 

­ instructions 

­ court attendance 

­ consent orders, if appropriate 

 

Total: 3 hours 
  

Stage 2(f): Up to conclusion of pre-hearing conference in the Family 
Court 

 

Allocation of hours Lump sum*/up to 

­ file management 

­ instruction 

­ prepare client for family report process 

­ read family report 

­ court attendance 

­ consent orders, if appropriate 

 

Total: 5 hours 
  

Stage 2(g): Application for recovery order in the Family Court or the 
Federal Magistrates Court 

This stage applies to an application for a recovery order where there 
is an existing court order. 

 

Allocation of hours  

­ instructions 

­ court documents 

­ court attendance 

 

Total: 
 

Documents etc Lump sum*/up to: 

3 hours 

Court attendance© Up to: 

3 hours 
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Stage 2(h): Any subsequent appearance in the Federal Magistrates 
Court 

 

Allocation of hours  

­ instructions for application and affidavit 

­ court documents 

­ obtaining short service 

­ court attendance© 

 

Total: 
 

Documents etc Lump sum*/up to: 

6 hours 

Court attendance© Up to: 

5 hours 
  

Stage 3: After pre-hearing conference and before release of family 
report in the Family Court 

 

Allocation of hours Lump sum*/up to 

­ prepare client for family report process 

­ read family report 

­ advise client 

­ consent order if appropriate 

 

Total: 3 hours 
  

Stage 4: Preparation for trial in the Family Court and the Federal 
Magistrates Court 

 

Allocation of hours Negotiated maximum 

fee 

­ taking instructions 

­ interviewing witnesses 

­ preparing documents 

­ preparing Legal Assisted Person for family report process 

­ subpoena 

­ case management guideline trial documents 

­ preparing and delivering brief to counsel 

­ reading family report 

Negotiated, based on 

estimated preparation  

time worked out using 

ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ ƘƻǳǊƭȅ 

rate and the 

Commonwealth Legal 

Assistance Guidelines. 



 18 

­ conference with counsel 

­ attending list conference 

Stage 5: Trial costs for legal practitioner in the Family Court and the 
Federal Magistrates Court 

 

Allocation of hours Lump sum*/up to 

­ attending each day of hearing 

­ advocacy allowance, if any 

­ to take judgement 

 

Totals: 

Each hearing date 
 

6 hours 

To take judgement and explain orders 
1 hour 

  

Stage 6: Appeals from the Family Court and the Federal Magistrates 
Court 

¢Ƙƛǎ ǎǘŀƎŜ ƛǎ ōŀǎŜŘ ƻƴ ǘƘŜ ŀƭƭƻŎŀǘƛƻƴ ƻŦ ŀ ƭŜƎŀƭ ǇǊŀŎǘƛǘƛƻƴŜǊΩǎ ǘƛƳŜ ƻƴƭȅΦ 

/ƻǳƴǎŜƭΩǎ ŦŜŜǎ ŀǊŜ ǇŀǊǘ ƻŦ ŘƛǎōǳǊǎŜƳŜƴǘǎΦ 

 

Allocation of hours Lump sum*/up to 

­ appeal to single Judge of the Family Court   12 hours 

­ appeal to the Full Court of the Family Court   10 hours 
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COMMONWEALTH LEGAL ASSISTANCE GUIDELINES 

Date of effect:  July 2010 

The Commission has determined the following guidelines under section 12 of the Legal 
Aid Act 1977 for the provision of legal assistance in Commonwealth law matters. 

In order to achieve national consistency in the provision of legal assistance in 
Commonwealth law matters, the guidelines are based on national model guidelines 
which have been adopted by all legal aid commissions. 

Assistance subject to availability of funds 

Assistance will ordinarily be provided where the eligibility criteria in the Legal Aid Act 
1977 are satisfied and the matter falls within the Legal Assistance Guidelines 
determined by the Commission.  However, in granting legal assistance the Commission 
must have regard to the amount of money available in the legal aid fund for that 
purpose.  When available funds are limited the Commission may refuse or limit 
assistance in matters which would, but for lack of funds, qualify for assistance.  
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Part 1: General 

1. Basis of determination of grant of legal assistance 

(1) The Commission may make a Grant of Legal Assistance for an application for 
assistance that: 

(a) is for assistance for a Commonwealth Law Matter; 

(b) is within a Commonwealth Legal Aid Service Priority; 

(c) meets any guidelines set out in these Guidelines that are relevant to the 
application; 

(d) meets the means test in 2 of this Part 1 (unless otherwise specified in these 
Guidelines); and 

(e) meets the merits test in 3 of this Part 1 (unless otherwise specified in these 
Guidelines). 

(2) When determining whether a Grant of Legal Assistance is to be made, the 
Commission should apply guideline 1(1)(a), (b), (c), (d) and (e) in that order. 

(3) If an application for a Grant of Legal Assistance meets the criteria in this 
guideline  

1(1), the Commission must determine, in accordance with these Guidelines and 
after giving consideration to available Commonwealth Legal Aid Monies and 
competing Commonwealth Legal Aid Priorities, whether a Grant is to be made 
and, if so, the nature and extent of that Grant. 

(4) If, apart from this Part 1, there is no guideline relating specifically to a  
Commonwealth Legal Aid Priority, the Commission may make a Grant of Legal 
Assistance in the manner, and to the extent, it considers appropriate in that 
priority area. 

2. The means test 

The means test to be applied by the Commission is the means test used by the 
Commission, at the date of the relevant application for assistance, for applications for 
assistance in State or Territory law matters. 

3. The merits test 

(1) To satisfy the merits test, the applicant for assistance must meet each of the 
following  three tests: 

(a) the reasonable prospects of success test in 3(2); 

(b) the prudent self-funding litigant test in 3(3); and 

(c) the appropriateness of spending limited public legal aid funds test in 3(4). 
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(2) The reasonable prospects of success test is met only if, on the information 
provided to the Commission, it appears to the Commission that, on the legal and 
factual merits, the proposed action, application, defence or response for which a 
Grant of Legal Assistance is sought is more likely than not to succeed. 

(3) The prudent self-funding litigant test is met only if the Commission considers 
that a prudent self-funding litigant would risk his or her own financial resources 
in funding the proposed action, application, defence or response for which a 
Grant of Legal Assistance is sought. 

Note:  Legal aid is a benefit funded by Australian taxpayers. Many taxpayers who are 
above the means test threshold for the granting of legal assistance have their own 
access to justice constrained in whole or in part because of limited financial resources. To 
reduce the inequity between those who have access to assistance and those who are 
marginally excluded, the Commonwealth aims to have strategies adopted that will 
ǇǊƻǾƛŘŜ ǎƻƭǳǘƛƻƴǎ ǘƻ ŀǎǎƛǎǘŜŘ ŎƭƛŜƴǘǎΩ ǇǊƻōƭŜƳǎ ŀǘ ƳƛƴƛƳǳƳ ŎƻǎǘΦ ¢ƘŜ ǘŜǎǘ ƻŦ ǘƘŜ ΨǇǊǳŘŜƴǘ 
self-ŦǳƴŘƛƴƎ ƭƛǘƛƎŀƴǘΩΣ ƻƴŜ ǿƛǘƘƻǳǘ ΨŘŜŜǇ ǇƻŎƪŜǘǎΩΣ ƛǎ ƻƴŜ ǎǳŎƘ ǎǘǊŀǘŜƎȅΦ Lǘ ŀƛƳǎ ǘƻ Ǉǳǘ 
assisted litigants into an equal but not better position than private litigants without 
ΨŘŜŜǇ ǇƻŎƪŜǘǎΩ ǿƘƻ Ǌƛǎƪ ǘƘŜƛǊ ƻǿƴ ŦǳƴŘǎΦ 

(4) The appropriateness of spending limited public legal aid funds test is met only if 
the Commission considers that the costs involved in providing the assistance are 
warranted by the likely benefit to the applicant or, in appropriate circumstances, 
the community. 

Note:  The Commonwealth has numerous competing interests for its legal aid resources, 
and accordingly requires the Commission to be satisfied that the matter for which legal 
assistance is sought is an appropriate expenditure of Commonwealth legal aid program 
resources. Examples of what the Commonwealth considers to be inappropriate 
expenditures of Commonwealth legal aid resources are: 

(a) ŀǇǇƭƛŎŀǘƛƻƴǎ ǘƻ ǘƘŜ ŎƻǳǊǘ ǘƻ ŘƛǎǇŜƴǎŜ ǿƛǘƘ ŀ ǎǇƻǳǎŜΩǎ ŎƻƴǎŜƴǘ ǘƻ ŀ ǇŀǎǎǇƻǊǘ ǎƻ 
that the applicant and child can travel overseas (as the Commonwealth 
considers that the contingent documentary costs of overseas travel should 
form part of the overall expense of the trip); and 

(b) some aspects of family law contact and property disputes, where the issue 
appears to be of minor significance in relationship to the legal costs that will be 
incurred in providing the legal assistance, for example, in a contact dispute, 
ǿƘŜǊŜ ǘƘŜ ƛǎǎǳŜ ƛƴ ŘƛǎǇǳǘŜ ƛǎ ǿƘƻ ǿƛƭƭ Ǉŀȅ ŦƻǊ ǘƘŜ ŎƘƛƭŘΩǎ ōǳǎ ƻǊ ǘŀȄƛ ŦŀǊŜΣ ƻǊ ǿƘƻ 
ǿŀǎƘŜǎ ǘƘŜ ŎƘƛƭŘΩǎ ŎƭƻǘƘŜǎΣ ƻǊ ǿƘƻ ǇǊƻǾƛŘŜǎ ǘƘŜ ŎƘƛƭŘΩǎ ƳƻǊƴƛƴƎ ƻǊ ŀŦǘŜǊƴƻƻƴ 
tea. 

(5) The merits test is to be applied to all applications for a Grant of Legal Assistance, 
unless otherwise specified in these Guidelines. 

4. Test cases 

(1) In considering whether to make a Grant of Legal Assistance, the Commission may 
take into account whether funding is available from another Commonwealth 
scheme such as the Commonwealth Public Interest and Test Cases Scheme. 
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Part 2 Family law guidelines 

Note:  For the family law priorities see Schedule A of NPA, the Commonwealth Legal Aid 
Service Priorities, Family Law Priorities. 

Guideline 1 - Priority for urgent matters 

1.1 Urgent matters 

(1) Although each of the family law priorities in the Commonwealth Legal Aid Service 
Priorities are generally of equal priority, in deciding whether to make a Grant of 
Legal Assistance for a family law matter in relation to an application to the court 
for an interim order or injunction, the Commission will give the highest priority 
to urgent matters. 

(2) Urgent matters are matters in which the Commission determines that: 

(a) a chiƭŘΩǎ ǎŀŦŜǘȅ ƻǊ ǿŜƭŦŀǊŜ ƛǎ ŀǘ Ǌƛǎƪ; 

(b) ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ǎŀŦŜǘȅ ƛǎ ŀǘ Ǌƛǎƪ; 

(c) there is an immediate risk of removal of a child from Australia or to a 
remote geographic region within Australia; 

(d) there is a need to preserve matrimonial property; or 

(e) other exceptional circumstances exist that require urgent legal assistance. 

1.2 Non-urgent matters 

(1) If the Commission determines that a family law matter that falls within the family 
law priorities is not urgent, a Grant of Legal Assistance should not be granted 
until the relevant parties have been separated for a sufficient period of time to 
enable them to be sure that there are real issues in dispute. 

(2) Guideline 1.2(1) does not apply where the Commission considers that a non-
urgent matter warrants a Grant of Legal Assistance for an application to the 
court for an interim order or injunction prior to the passing of the sufficient 
period of time referred to in guideline 1.2(1). 

(3) In prioritising funds available for non-urgent matters and deciding whether a 
Grant of Legal Assistance is to be made and if so, the nature and extent of that 
Grant, the Commission may take into consideration whether: 

(a) there is, or is a likelihood of, domestic violence, especially if an allegation 
of domestic violence has been made; 

(b) concerns as to the safety, welfare and psychological wellbeing of a child 
have been identified and require further investigation; 

(c) the applicant has a language or literacy problem; 

(d) the applicant has an intellectual, psychiatric or physical disability;  
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(e) it is difficult for the applicant to obtain legal assistance because the 
applicant lives in a remote location; or 

(f) the child/children are Aboriginal or Torres Strait Islander as defined under 
section 4 of the Family Law Act 1975. 

Guideline 2 - Family Dispute Resolution (FDR) Services 

2.1 Consideration of resolution processes other than litigation 

(1) In a family law matter under this Part 2, the Commission must consider making a 
Grant of Legal Assistance for an applicant for assistance to participate in FDR Services 
before it considers making a Grant of Legal Assistance to that applicant for Litigation 
Services at any stage in the proceedings. 

2.2 Appropriateness of participation in FDR Services 

(1) The Commission will only make a Grant of Legal Assistance requiring an 
applicant to participate in FDR Services if it considers that this is appropriate in 
the particular case. Participation in FDR Services is usually inappropriate where: 

(a) the matter is considered to be an urgent matter under guideline 1.1 of this 
Part 2; 

(b) for family law matters relating to a child of the parties, there are any 
current reported allegations of child abuse, or investigations or court 
proceedings relating to child abuse are currently taking place; 

(c) ŀ ǇŀǊǘȅΩǎ ǎŀŦŜǘȅ ƻǊ ŀōƛƭƛǘȅ ǘƻ ƴŜƎƻǘƛŀǘŜ ŜŦŦŜŎǘƛǾŜƭȅ ƛǎ ƧŜƻǇŀǊŘƛǎŜŘ ōȅ 
behaviour of the other party such as violence, intimidation, control or 
coercion, or a history of such behaviour; or 

(d) one or more of the parties to the proceedings is unable to participate 
effectively in family dispute resolution (whether because of an incapacity 
of some kind, physical remoteness from dispute resolution services or for 
some other reason). 

Guideline 3 - Independent representation of children 

3.1 Assistance for independent representation of a child 

(1) The Commission may make a Grant of Legal Assistance for the independent 
representation of a child in court proceedings if: 

(a) a court makes an order for that the child's interests be independently 
represented by a lawyer and asks the Commission to arrange for a lawyer 
to provide the independent  representation, and 

(b) the Commission decides that it is reasonable to provide a Grant of Legal 
Assistance for the independent children's lawyer. 

Note:  A court order that an independent children's lawyer be appointed in a matter does 
not impose an obligation on the Commission to make a Grant of Legal Assistance for the 
independent representation. 

http://www.austlii.edu.au/au/legis/cth/consol_act/fla1975114/s4.html
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(2) The Commission should make a Grant of Legal Assistance for the independent 
representation of a child in any court proceedings relating to special medical 
procedures (including sterilisation). 

(3) An application for a Grant of Legal Assistance under this guideline 3.1 is not 
subject to the means test. 

3.2 Payment for the costs of independent representation by a party not receiving 
legal assistance 

(1) If the Commission makes a Grant of Legal Assistance for an independent 
ŎƘƛƭŘǊŜƴΩǎ ƭŀǿȅŜǊ ǘƘŜ /ƻƳƳƛǎǎƛƻƴ Ƴǳǎǘ ƎƛǾŜ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ŀǎ ǘƻ ǘƘŜ ŀōƛƭity of the 
parties to the proceedings to: 

(a) contribute to the costs associated with a single expert report; and  

(b) contribute to the costs and disbursements associated with the Grant of 
[ŜƎŀƭ !ǎǎƛǎǘŀƴŎŜ ŦƻǊ ǘƘŜ ƛƴŘŜǇŜƴŘŜƴǘ ŎƘƛƭŘǊŜƴΩǎ ƭŀǿȅŜǊΦ 

(2) The Commission may determine an amount to be paid by each party taking into 
account: 

(a) tƘŜ ǇŀǊǘȅΩǎ ŎŀǇŀŎƛǘȅ ǘƻ Ǉŀȅ; 

(b) tƘŜ ǇŀǊǘȅΩǎ ƭŜƎŀƭƭȅ ŀƛŘŜŘ ǎǘŀǘǳǎ; and 

(c) contributions assessed on existing files. 

(3) Taking into account that the parties are equally liable to pay a single expert 
ǿƛǘƴŜǎǎΩǎ ǊŜŀǎƻƴŀōƭŜ ŦŜŜǎ ŀƴŘ ŜȄǇŜƴǎŜǎ ƛƴŎǳǊǊŜŘ ƛƴ ǇǊŜǇŀǊƛƴƎ ŀ ǊŜǇƻǊǘ όCŀƳƛƭȅ 
Law Rules, R15.47) ordinarily, if a party is unaided, they will be required to 
contribute to an equal portion of the cost of the single expert. 

(4) Guideline 3.2(1) does not apply to proceedings relating to special medical 
procedures involving a child in which a Grant of Legal Assistance for independent 
representation of the child has been made, regardless of whether or not any of 
the parties to the proceedings are receiving legal assistance under a Grant of 
Legal Assistance. 

(5) If a party refuses or fails to pay the amount required by the Commission under 
this guideline 3.2, legal assistance for the independent children's lawyer should 
continue to be provided on the condition that the independent children's lawyer 
in appropriate circumstances seek an order for costs against that party at an 
appropriate time in the court proceedings. 

Guideline 4 - Parenting orders 

4.1 Assistance for parenting orders 

The Commission may make a Grant of Legal Assistance for a court application for a 
parenting order under the Family Law Act 1975 if the Commission is satisfied that: 

(a) there is a dispute about a substantial issue, and 
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(b) any of the following circumstances apply: 
(i) the party has a certificate under section 60I of the Family Law Act 

1975 in relation to the dispute; or 
(ii) participation in FDR Services is inappropriate in accordance with 

guideline 2 of this Part 2. 

4.2 Assistance for applications to discharge or vary parenting arrangements 

(1) Subject to guideline 4.2(2), the Commission may make a Grant of Legal 
Assistance for a court application to discharge or vary a parenting order or to set 
aside a registered parenting plan under the Family Law Act 1975 if the 
Commission is satisfied that: 

(a) there is a dispute about a substantial issue; 

(b) any of the following circumstances apply: 
(i) the party has a certificate under section 60I of the Family Law Act 

1975 in relation to the dispute; or 
(ii) participation in FDR Services is inappropriate in accordance with 

guideline 2 of this Part 2; and 

(iii) any of the following circumstances apply: 

(c) there has been a material change in circumstances since the parenting 
order was made or the parenting plan was registered; or 

(i) the court application is imperative. 

Examples: 

¶ The likelihood of violence, or physical or mental harm, to the applicant or a 
child. 

¶ The removal or risk of removal of a child from an applicant who has primary 
residence responsibilities. 

¶ The removal or risk of removal of a child from the jurisdiction of the Court. 

¶ The need for an applicant with primary residence responsibilities to move 
permanently overseas, interstate or elsewhere with a child, if consent is 
unreasonably refused by another person. 

(2) If the material change in circumstances referred to in guideline 4.2(1)(c)(i) has 
been caused by the applicant for assistance, the Commission must consider the 
circumstances surrounding that change in determining whether it is appropriate 
to make a Grant of Legal Assistance to the applicant. 

4.3 Assistance to parties who are not parents 

(1) The Commission may make a Grant of Legal Assistance to a party who is not a 
parent in court proceedings relating to a parenting order under the Family Law 
Act 1975 if: 

(a) the party is significant to the care, welfare and development of the 
relevant child; or 

(b) ǘƘŜ /ƻƳƳƛǎǎƛƻƴ ŎƻƴǎƛŘŜǊǎ ƛǘ ǘƻ ōŜ ƛƴ ǘƘŜ ŎƘƛƭŘΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘǎΦ 
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Example:  Lǘ Ƴŀȅ ǘƘŜ ƛƴ ǘƘŜ ŎƘƛƭŘΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘǎ ƛŦ ǘƘŜ ŎƘƛƭŘΩǎ ǎŀŦŜǘȅ ƻǊ ǿŜƭŦŀǊŜ ƛǎ ŀǘ ǊƛǎƪΦ 

(2) Notwithstanding 4.1(a) above, in circumstances where a child protection 
authority is involved and is supportive of the third party, the Commission may 
ƎǊŀƴǘ ŀƛŘ ǘƻ ǘƘŜ ŜȄǘŜƴǘ ƴŜŎŜǎǎŀǊȅ ǘƻ ǎŜŎǳǊŜ ǘƘŜ ŎƘƛƭŘΩǎ ōŜǎǘ ƛƴǘŜǊŜǎǘǎΦ 

4.4 Assistance where care and protection proceedings 

The Commission may make a Grant of Legal Assistance for a court application for a 
parenting order under the Family Law Act 1975 even if there are current care or 
protection orders in force under a State or Territory law, or court proceedings under a 
State or Territory child welfare law are currently taking place, in respect of the child. 

Guideline 5 - Child maintenance and child support 

5.1 Assistance for child maintenance - stage 1 matters 

(1) For the purposes of this guideline 5.1, a child maintenance matter is a stage 1 
matter if: 

(c) it relates to a child born before 1 October 1989; 

(d) the parents of the child: 
(i) have never lived together, or 
(ii) separated before 1 October 1989, and did not resume living together, 

and 

(e) the child does not have a full blood sibling born on or after that date. 

(2) The Commission may make a Grant of Legal Assistance for a child maintenance 
Application to the Court under the Family Law Act 1975 to vary an order in a 
stage 1 matter. 

5.2 Assistance for child support - stage 2 matters 

(1) For the purposes of this guideline 5.2, a child support matter is a stage 2 matter 
if it relates to: 

(a) a child born on or after 1 October 1989; 

(b) a child born before 1 October 1989 whose parents separated after that 
date; or 

(c) a child who has a full blood sibling born on or after 1 October 1989. 

(2) The Commission may make a Grant of Legal Assistance in relation to a Stage 2 
matter for an application to a Court: 

(a) for leave under Division 3 of Part 7 of the Child Support (Assessment) Act 
1989; or 

(b) for an order under Division 4 of Part 7 of the Child Support (Assessment) 
Act 1989. 
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(3) The Grant of Legal Assistance under guideline 5.2(2) should usually be limited to 
proceedings in State or Territory magistrates or local courts or the Federal 
Magistrates Court, unless such proceedings are unavailable. 

5.3 Social Security Appeals Tribunal (SSAT) Review of child maintenance and child 
support decisions 

The Commission may make a Grant of Legal Assistance for: 

(a) an application under the child support legislation to the SSAT for review of 
a child support decision or child maintenance decision; or 

(b) an application under the child support legislation to the AAT for review of a 
decision of the SSAT; or 

(c) an appeal under the child support legislation to a Court on a question of 
law from a decision of the SSAT; 

iŦ ǘƘŜ /ƻƳƳƛǎǎƛƻƴ ŎƻƴǎƛŘŜǊǎ ǘƘŀǘ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ŜȄƛǎǘ ǘƘŀǘ ŀŦŦŜŎǘ ǘƘŜ ǇŜǊǎƻƴΩǎ ŀōƛƭƛǘȅ ǘƻ 
adequately represent himself or herself. 

5.4 Assistance for applicant children 

The Commission may make a Grant of Legal Assistance to a child, including an adult 
child seeking a child maintenance order, if the Commission is satisfied that the child is 
the most appropriate person to seek the order. 

5.5 Application of Part 2 to the maintenance of ex nuptial children in Western 
Australia 

(1) A grant of Legal Assistance may be made for a matter in Western Australia 
involving the maintenance of an ex nuptial child only if the matter is provided for 
by the child support legislation as it extends to Western Australia. 

(2) This Part, and any amendments to this Part, apply to a matter in Western 
Australia involving the maintenance of an ex nuptial child in the same way that 
the child support legislation, and any amendments to the child support 
legislation, apply to the matter. 

Note:  See section 13 of the Child Support (Assessment) Act 1989 and section 5 of the 
Child Support (Registration and Collection) Act 1988. 

Guideline 6 - Spousal maintenance under the Family Law Act 1975 or the Family 
Court Act 1997 (WA) 

6.1 Assistance for applications for spousal maintenance  

The Commission may make a Grant of Legal Assistance for a court application under 
the Family Law Act 1975 or the Family Court Act 1997 (WA) for an order for spousal 
maintenance or to increase spousal maintenance, if: 

(a) the applicant for assistance cannot obtain the order by consent; 
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(b) ǘƘŜ ƻǘƘŜǊ ǇŀǊǘȅΩǎ ǿƘŜǊŜŀōƻǳǘǎ ŀǊŜ ƪƴƻǿƴΣ ƻǊ ǎǳōǎǘƛǘǳǘŜŘ ǎŜǊǾƛŎŜ ƛǎ ƭƛƪŜƭȅ ǘƻ 
be successful; 

(c) there is good reason to believe that the other party has the capacity, or is 
likely to have the capacity in the future, to pay spousal maintenance or 
increased maintenance (as the case may be); and 

(d) the applicant for assistance cannot obtain appropriate legal assistance 
from another source. 

6.2 Assistance to defend applications for spousal maintenance 

The Commission may make a Grant of Legal Assistance to an applicant for assistance to 
defend a court application for spousal maintenance or for increased spousal 
maintenance, if: 

(a) it is unlikely that the court will make an order for the amount sought by the 
party making the court application; and 

(b) the applicant for assistance cannot adequately defend the court 
application without legal assistance. 

6.3 Assistance for applications to reduce spousal maintenance 

The Commission may make a Grant of Legal Assistance for a court application to 
reduce the amount payable under a spousal maintenance order if the applicant for 
assistance cannot adequately prepare the court application without legal assistance. 

6.4 Assistance to defend applications to reduce spousal maintenance 

The Commission may make a Grant of Legal Assistance to an applicant for assistance to 
defend a court application to reduce the amount payable under a spousal 
maintenance order if the applicant for assistance cannot adequately defend the court 
application without legal assistance. 

Guideline 7 - Arrears of spousal or child maintenance or child support 

7.1 Assistance for proceedings for arrears of maintenance or child support 

The Commission may make a Grant of Legal Assistance for court proceedings for 
payment of arrears of spousal or child maintenance or child support if: 

(a) (i) the applicant for assistance cannot adequately prepare the court 
application or present the case to the court without legal assistance, and 
(ii) appropriate legal assistance cannot be obtained from another source; 
or 

(b) the applicant for assistance is also seeking the resolution of another family 
law matter by the court. 
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Guideline 8 ς Paternity 

8.1 Assistance for proceedings relating to paternity of a child 

(1) The Commission may make a Grant of Legal Assistance to an applicant for 
assistance who is seeking or opposing a finding of paternity by the court, or 
seeking an order for parentage testing if: 

(a) ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ /ƘƛƭŘ {ǳǇǇƻǊǘ ¦ƴƛǘ ƻǊ {ŜǊǾƛŎŜ ƻǊ ǎƻƳŜ ƻǘƘŜǊ ŀǇǇǊƻǇriate 
service cannot assist; and 

(b) ŜƛǘƘŜǊ ǇŀǊǘȅ ŘŜƴƛŜǎ ǘƘŀǘ ǘƘŜ ƳŀƭŜ ǇŀǊǘȅ ƛǎ ǘƘŜ ŎƘƛƭŘΩǎ ŦŀǘƘŜǊ; and 

(c) ǘƘŜ ƳŀƭŜ ǇŀǊǘȅΩǎ ǿƘŜǊŜŀōƻǳǘǎ ŀǊŜ ƪƴƻǿƴΣ ŀƴŘ 

(d) in a case where a finding of paternity is sought for child maintenance or 
child support matters, there is good reason to believe that the other party 
has the capacity to pay child maintenance or child support (as the case may 
be) for the child. 

(2) If a male applicant for assistance denies he is the father of the relevant child, the 
Commission should not make a Grant of Legal Assistance unless the applicant 
gives the Commission adequate reasons to support the denial and agrees to 
submit to parentage testing. 

(3) Assistance may only be provided if the finding in relation to paternity is 
necessary for the determination of the substantive proceedings.  

(4) A Grant of Legal Assistance for parentage testing should only be made on the 
condition that the applicant for assistance seek an order from the court for the 
costs of the testing, unless the other party to the proceedings is also receiving 
legal assistance under a Grant of Legal Assistance. 

Guideline 9 - Special medical procedures involving children 

9.1 Assistance for parents 

(1) The Commission should make a Grant of Legal Assistance to the parents of a 
child in any court proceedings relating to special medical procedures (including 
sterilisation) involving the child. 

(2) An application for a Grant of Legal Assistance under this guideline 9 is not subject 
to the merits test. 

Guideline 10 - Recovery, location and information orders 

10.1 Assistance for recovery, location and information orders 

(1) The Commission may make a Grant of Legal Assistance for proceedings under the 
Family Law Act 1975 for a recovery, location and/or information order relating to 
the location and/or recovery of a child. 
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(2) A Grant of Legal Assistance under this guideline 10: 

(a) should usually be limited to $2,000; and 

(b) should only be made on the condition that the applicant for assistance seek 
a costs order against the respondent to the court application, unless that 
party is also receiving legal assistance under a Grant of Legal Assistance. 

Guideline 11 - Divorce and nullity of marriage 

11.1 Assistance for divorce or nullity of marriage 

The Commission will not make a Grant of Legal Assistance to an applicant for 
assistance for a court application relating to divorce or nullity of the ǇŜǊǎƻƴΩǎ ƳŀǊǊƛŀƎŜ 
unless special circumstances exist and: 

(c) the court application is imperative; and 

Example:  An application may be imperative if the divorce or nullity would end 
continued harassment or ill-treatment of the applicant. 

(d) the applicant for assistance suffers particular hardship; or 

Example:  An applicant may suffer particular hardship if it would be unreasonable 
to expect the applicant to adequately represent himself or herself due to special 
circumstances of a kind listed in the Commonwealth Legal Aid Service Priorities. 

Note: special circumstances are set out in Schedule A of NPA, Special 
Circumstances of the Applicant Priorities . 

(e) certain aspects of the court application have a complexity warranting legal 
assistance, and because of this complexity it would not be reasonable to 
expect the applicant for assistance to conduct the proceedings. 

Examples:  The following types of cases may warrant a Grant of Legal Assistance: 

¶ difficulties in proving the marriage 

¶ a need to obtain recognition of an overseas dissolution 

¶ a need for substituted service, or 

¶ a need to dispense with service of the application. 

Guideline 12 ς Property 

12.1 Assistance for certain property settlement disputes under the Family Law Act 
1975 or the Family Court Act 1977 (WA). 

(1) The Commission may make a Grant of Legal Assistance for the resolution of a 
property dispute under the Family Law Act 1975 or the Family Court Act 1977 
(WA) only if: 

(a) the estimated equity in the disputed property is more than $20,000; 

(b) the Commission is satisfied from the material provided to it that the 
separation of the parties is final; and 

(c) the dispute relates to: 
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(i) property and/or 
(ii) funds from which the applicant for assistance may receive only a 
(iii) deferred benefit, such as superannuation benefits. 

(2) Ordinarily a Grant of Legal Assistance will only be granted for the resolution of 
the dispute through participation in a FDR service.  

(3) A Grant of Legal Assistance for litigation for a dispute about property may only 
be made if the applicant for assistance is also seeking the resolution of another 
related family law matter by the court or the Commission decides that it is 
appropriate to make a Grant of Legal Assistance to the applicant for assistance 
because of his or her personal circumstances. 

(4) Where the dispute relates to the preservation of property and there is a risk that 
property will be disposed of then a limited Grant of Legal Assistance may be 
made for injunctive relief.   

Guideline 13 - Assistance after final court orders 

13.1 Assistance not available 

A Grant of Legal Assistance is not available for any action undertaken after final orders 
in relation to a family law or child support matter have been made, except for the 
following types of matters under this Part 2: 

(a) applications to discharge or vary parenting orders or set aside registered 
parenting plans in accordance with guideline 4.2; 

(b) applications for recovery, location and/or information orders in accordance 
with guideline 10; 

(c) appeals in accordance with guideline 14;  

(d) enforcement of orders in accordance with guideline 15; 

(e) variation of a child maintenance or child support order under guideline 5 or 
6; and 

(f) in exceptional circumstances, limited ongoing work by an independent 
children's lawyer associated with or necessary for the implementation of 
orders.  

Guideline 14 - Appeals 

14.1 Assistance for appeals 

(1) The Commission may make a Grant of Legal Assistance for an appeal in relation 
to a family law or child support order, including for the participation of an 
independent children's lawyer in an appeal, only if the matter is eligible for 
assistance under another guideline in this Part 2. 



 34 

(2) The Commission must take the provisions of the Federal Proceedings (Costs) Act 
1981 into account before making a Grant of Legal Assistance under this guideline 
14. 

Guideline 15 - Enforcement of court orders 

15.1 Assistance for enforcement proceedings 

(1) The Commission may make a Grant of Legal Assistance for court proceedings to 
enforce a final or interim court order relating to a family law or child support 
matter. 

(2) A Grant of Legal Assistance under this guideline 15 should: 

(a) usually be limited to $2,000; and 

(b) only be made on the condition that the applicant for assistance seek a 
costs order against the respondent to the court application, unless that 
party is also receiving legal assistance under a Grant of Legal Assistance. 

Guideline 16 ς Contempt of court and breach of court orders 

16.1 Assistance for contempt of court or contravention of court orders 

The Commission may make a Grant of Legal Assistance to an applicant for assistance in 
relation to a family law or child support matter, to be dealt with for: 

(c) contempt of court; or 

(d) contravention of an order of the court, 

Where the applicant is a respondent to court proceedings, in determining whether to 
grant assistance, the Commission should have regard to the severity of any penalty to 
which the person is likely to be subject. 

Guideline 17 - International child abduction matters 

17.1 Assistance in relation to international child abduction matters 

(1) The Commission may make a Grant of Legal Assistance to an applicant for 
assistance to: 

(a) defend an application to the court under the Hague Convention on the Civil 
Aspects of International Child Abduction (the Convention) for: 
(i) the return of a child who has been removed from a convention 

country to, or retained in, Australia, or 
(ii) access to a child who is living in Australia 

(b) make an application to the court under the Family Law (Child Abduction 
Convention) Regulations 1986 for a declaration that the removal of a child 
from Australia to a convention country, or the retention of a child in a 
convention country, is wrongful within the meaning of the Convention 



 35 

(c) make an application to the court under a bilateral agreement in relation to 
a child who has been wrongfully removed to Australia. 

(2) A Grant of Legal Assistance is not available to an applicant for assistance to 
intervene in proceedings relating to the return of a child under the Convention. 

Guideline 18 - Family law costs management 

18.1 General 

(1) In this guideline 18: 

¶ a family law or child support matter includes any dispute that involves the 
same parties about the same or substantially the same issue, if there has 
not been a material change in circumstances or if any such change would 
not materially affect existing orders; 

¶ costs cap means the costs limitations on a Grant of Legal Assistance as set 
out in guidelines 10, 15 and 18.2 of this Part 2, and 

¶ costs of a matter means the total costs paid by the Commission in a family 
law or child support matter in which a Grant of Legal Assistance has been 
made (taking into account the costs paid by any other legal aid 
commission, if the matter has been transferred from one or more of the 
States or Territories), including counsels fees, fees for expert reports and 
other disbursements (except interpreter and translator fees, rural travel 
and accommodation costs), less any Contributions collected by the 
Commission from the Legally Assisted Person and any Costs Recovered by 
the Commission. 

(2) The Commission should treat the following proceedings as a new matter for the 
purposes of the Family Law Costs Management Methodology: 

(a) recovery, location and/or information order relating to the location and/or 
recovery of a child; 

(b) appeals;  

(c) enforcement proceedings. 

(3) The costs management principles in this guideline 19 apply to all Grants of Legal 
Assistance made by the Commission for family law matters. 

18.2 Limit on costs 

(1) Under a Grant of Legal Assistance, payment of the costs of a matter under the 
/ƻƳƳƛǎǎƛƻƴΩǎ ǳǎǳŀƭ ŦŜŜ ǎŎŀƭŜǎ ŦƻǊ ŀ ǇŀǊǘȅ ƛƴ ŀ ŦŀƳƛƭȅ ƭŀǿ ƻǊ ŎƘƛƭŘ ǎǳǇǇƻǊǘ ƳŀǘǘŜǊ 
regardless of whether legal assistance in the matter is provided in-house by the 
Commission or by an External Service Provider, is limited to $14,000. 

(2) The limit on costs does not apply to Grants of Legal Assistance to independent 
children's lawyers. 
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18.3 If costs likely to exceed limit 

(1) Subject to guideline 18.3(2), (3) and (4), the Commission may increase the costs 
cap for a particular Grant of Legal Assistance if, in its opinion, undue hardship 
would otherwise be caused to an applicant, having regard to the following 
factors: 

(a) whether the applicant for assistance has incurred significant additional 
costs due to special circumstances of a kind listed in guideline 1.3; 

(b) whether it would be unreasonable to expect the applicant for assistance to 
adequately represent himself or herself due to special circumstances of a 
kind listed in guideline 1.3; 

(c) whether the costs of the applicant for assistance have increased 
significantly through no fault of the applicant; 

(d) the number and complexity of issues in dispute; and 

(e) ǘƘŜ ƭƛƪŜƭƛƘƻƻŘ ƻŦ Ǌƛǎƪ ǘƻ ŀ ŎƘƛƭŘΩǎ ǎŀŦŜǘy or welfare. 

(2) Before making a decision under guideline 18.3(1), the Commission will have 
considered whether it is possible to contain costs by: 

(a) providing legal assistance for the matter in-house; or 

(b) considering whether alternative means of funding are appropriate, 
including negotiating a fee package that is not in accordance with the 
/ƻƳƳƛǎǎƛƻƴΩǎ ǳǎǳŀƭ ŦŜŜ ǎŎŀƭŜǎ ǿƛǘƘ ŀƴ 9ȄǘŜǊƴŀƭ {ŜǊǾƛŎŜ Provider. 

(3) Any decision made by the Commission under guideline 18.3(1) to increase the 
costs cap for a particular Grant of Legal Assistance should be subject to strict 
limits on costs, and the nature and extent of the additional cost will be 
determined by the Commission or agreed between the Commission and the 
External Service Provider (as appropriate) having regard to the following factors: 

(a) advice from the court and the parties about the estimated length of time 
required for the hearing of the matter; 

(b) the number and nature of witnesses who must be called or cross-
examined; and 

(c) whether the other parties to the matter have legal representation. 

Part 3  Criminal law guidelines 

Note:  For the criminal law priorities see Schedule A of NPA, the Commonwealth Legal 
Aid Service Priorities, Criminal Law Priorities. 

Guideline 1 - General 

1.1 Assistance in Commonwealth Criminal law matters 

The guidelines to be applied by the Commission are the guidelines used by the 
Commission, at the date of the relevant application for assistance, for applications for 
assistance in State or Territory Criminal law matters. 
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Part 4 Civil law guidelines 

Note:  For the civil law priorities see Schedule A of NPA, the Commonwealth Legal Aid 
Service Priorities, Civil Law Priorities. 

Guideline 1 - General 

1.1 Consideration of resolution processes other than litigation  

(1) In a Civil law matter under this Part 4, the Commission must consider making a 
Grant of Legal Assistance for an applicant for assistance to participate in dispute 
resolution services before it considers making a Grant of Legal Assistance to that 
applicant for Litigation Services at any stage in the proceedings. 

(2) The Commission may make a Grant of Legal Assistance for an applicant for 
assistance to participate in dispute resolution services at any stage of a matter.  

(3) The Commission may make a grant to investigate and report on the merits of a 
case. 

1.2 Assistance for Civil Proceedings other than those dealt with in this Part 4 

(1) The Commission may make a Grant of Legal Assistance for litigation where the 
applicant for aid falls within the category of disadvantaged client.  

(2) In determining if a client is disadvantaged the Commission may take into 
account: 

(a) the practical or material benefit/detriment/loss at risk; 

(b) whether the matter is of such complexity that it could not be represented 
to the court without legal representation; 

(c) ǿƘŜǘƘŜǊ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŀōƛƭƛǘȅ ǘƻ ŎƻƳƳǳƴƛŎŀǘŜΣ ŀƴŘκƻǊ ǎŜƭŦ-represent is 
affected by: 
(i) mental illness or impairment; or 

(ii) physical disability; or 

(iii) a first language other than English; or 

(iv) literacy levels; 

(d) existence of financial stress/material deprivation; 

(e) housing disability; 

Note: this may be indicated by homelessness or low income earners with private rental 

housing costs exceeding 30% household income 

(f) remoteness of location and access to service providers; and 

(g) issues of  joblessness and/or long term unemployment. 
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1.3 Assistance for damages actions 

Where a civil law action is likely to result in the applicant for assistance receiving an 
award of damages or property, the Commission will not ordinarily make a Grant of 
Legal Assistance if the Commission is satisfied from the material provided to it that: 

(a) the action could reasonably be expected to be conducted under a 
conditional costs agreement or similar arrangement with a private legal 
practitioner; or 

(b) the applicant for assistance can obtain appropriate legal assistance from 
another source. 

Guideline 2 - Social security and other Commonwealth benefits 

2.1 Representation at Administrative Appeals Tribunal 

The Commission may make a Grant of Legal Assistance to an applicant for assistance 
for representation at the Administrative Appeals Tribunal if: 

(a) it is considered that the applicant may incriminate himself or herself, or 

(b) the case is complicated, or 

(c) requires significant medical evidence, or 

(d) it would be unreasonable to expect the applicant for assistance to 
adequately represent himself or herself due to special circumstances of a 
kind listed in the Commonwealth Legal Aid Service Priorities, Special 
Circumstances of the Applicant priorities, or 

(e) the Commission determines that the appeal involves an important or 
complex question of law. 

Guideline 3 - Migration cases 

3.1 Assistance for migration matters 

(1) The Commission may make a Grant of Legal Assistance for proceedings in the 
Federal Court, Federal Magistrates Court or High Court dealing with a migration 
matter, including a refugee matter, only if: 

(a) there is a difference of judicial opinion that relates to a substantive issue in 
dispute that has not been settled by the Full Court of the Federal Court or 
the High Court; or 

(b) the proceedings seek to challenge the lawfulness of detention; or 

(c) there is an arguable error of law. 

(2) In making a decision under (1)(c), the Commission will have regard to: 

(a) the importance of the case; and/or 

(b) whether the case is a suitable vehicle for establishing new legal precedent. 

Note:  Guideline 3.1(1)(b) does not include a challenge to a decision about a visa or a 
deportation order. 
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(3) In all other cases, applicants should be referred to the Immigration Advice and 
Application Assistance Scheme (IAAAS) for possible assistance. 

Guideline 4 - Equal opportunity and discrimination cases 

4.1 Assistance for certain matters if substantial benefit 

Subject to guideline 1.2 in this Part 4, the Commission may make a Grant of Legal 
Assistance for an equal opportunity or discrimination case if there is a real prospect of 
substantial benefit being gained by the applicant for assistance. 

Guideline 5 - WŀǊ ǾŜǘŜǊŀƴǎΩ ƳŀǘǘŜǊǎ 

5.1 Assistance for war veterans' matters 

(1) The Commission may make a Grant of Legal Assistance to an applicant for 
assistance who is a war veteran or a dependent of a war veteran in relation to: 

(a) appeals from decisions of the Veterans Review Board about war caused 
disability pension entitlement or assessment claims under Part II of the 
Veterans Entitlements Act 1986; and 

(b) appeals from decisions of the Veterans Review Board about claims under 
the Military Rehabilitation and Compensation Act 2004 that relate to 
warlike or non-warlike service, in regard to: 
(i) acceptance of liability (Chapter 2); 
(ii) rehabilitation programs (Chapter 3, Part 2); 
(iii) permanent impairment (Chapter 4, Part 2); 
(iv) incapacity payments for former members (Chapter 4, Part 4); 
(v) special rate disability pension (Chapter 4, Part 6); and/or 
(vi) dependants benefits (Chapter 5). 

(2) An application for a Grant of Legal Assistance under this guideline 5.1 is not 
subject to: 

(a) the means test; or 

(b) the applicant for assistance making any contribution to the cost of his or 
her legal assistance provided by the Commission in relation to the matter, 
other than to the extent of any costs recovered from the respondent in the 
matter. 

Guideline 6 - Other Federal and High Court proceedings 

6.1 Assistance for certain matters if substantial benefit 

Subject to the other guidelines in this Part 4, the Commission may make a Grant of 
Legal Assistance for any of the following types of matters if there is a strong prospect 
of substantial benefit being gained by the applicant for assistance in relation to the 
matter: 

(c) appeals from decisions of the Administrative Appeals Tribunal; 
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(d) initiating proceedings in the Federal Court, the Federal Magistrates Court 
or the High Court; and 

(e) appeals in the Full Court of the Federal Court or the High Court. 

Guideline 7 - Proceeds of crime 

7.1 Proceedings under the Proceeds of Crime Act 2002 

(1) The Commission may make a Grant of Legal Assistance to an applicant for 
assistance in relation to proceedings under the Proceeds of Crime Act 2002 if the 
applicant has property that is covered by a restraining order under the Act, or is 
likely to be covered by such an order. 

(2) Lƴ ŀǎǎŜǎǎƛƴƎ ŀƴ ŀǇǇƭƛŎŀƴǘΩǎ ŜƭƛƎƛōƛƭƛǘȅ ǳƴŘŜǊ ǘƘŜ ƳŜŀƴǎ ǘŜǎǘ ŦƻǊ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ 
determining an application for a Grant of Legal Assistance under this guideline 
7.2, the Commission must disregard any property of the applicant that is subject 
to a restraining order or confiscation order under the Proceeds of Crime Act 
2002, or is likely to be covered by such an order. 

(3) Lƴ ŀǎǎŜǎǎƛƴƎ ŀƴ ŀǇǇƭƛŎŀƴǘΩǎ ŜƭƛƎƛōƛƭƛǘȅ ǳƴŘŜǊ ǘƘŜ ƳŜǊƛǘǎ ǘŜǎǘ ŦƻǊ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ 
determining an application for a Grant of Legal Assistance under this guideline 
7.2, the Commission should disregard the appropriateness of spending limited 
ǇǳōƭƛŎ ƭŜƎŀƭ ŀƛŘ ŦǳƴŘǎΩ ǘŜǎǘΦ 

(4) The costs of providing legal assistance to an applicant for assistance under a 
Grant of Legal Assistance will be reimbursed to the Commission in accordance 
with sections 292 and 293 of the Proceeds of Crime Act 2002. 

(5) The Commission must ensure that the costs claimed by it in accordance with 
guideline 7.2(4) are fair and reasonable, and in accordance with the 
/ƻƳƳƛǎǎƛƻƴΩǎ ǳǎǳŀƭ ŦŜŜ ǎŎŀƭŜǎ ŦƻǊ ŎƛǾƛƭ ƭŀǿ ƳŀǘǘŜǊǎΦ 

Guideline 8 - Extradition proceedings 

8.1 Assistance for certain extradition proceedings 

The Commission may make a Grant of Legal Assistance to an applicant for assistance in 
relation to the following types of proceedings under the Extradition Act 1988: 

(a) extradition proceedings under section 19; and 

(b) an appeal under section 21 in relation to a section 19 order. 

Guideline 9 - Appeals 

9.1 Assistance for appeals 

Subject to the other guidelines in this Part 4, the Commission may make a Grant of 
Legal Assistance for an appeal of a court decision in a civil law matter. 
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Supplementary Guidelines for Commonwealth matters 

The following Guidelines only apply to the extent they are not inconsistent with the 
Commonwealth Legal  Assistance Guidelines. 

Indictable Commonwealth Prosecutions 

Initially legal assistance may be limited to the provision of the services of an in-house 
ǇǊŀŎǘƛǘƛƻƴŜǊ ŦƻǊ ǘƘŜ ǇǳǊǇƻǎŜǎ ƻŦ ŀǎǎŜǎǎƛƴƎ ǘƘŜ ƭƛƪŜƭȅ Ŏƻǎǘ ƻŦ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ 
representation and the prospects of acquittal. 

In addition to the above, costs shall be calculated with an expectation that the accused 
will make any appropriate admissions of fact, the effect of which would be to reduce 
the length and/or cost of trial. 

In any criminal trial the total cost of committal, if any, and trial shall not exceed 
$100,000.  Those costs to be calculated in the same manner as identified in respect of 
¢ŜǊǊƛǘƻǊȅ ƳŀǘǘŜǊǎ ƛƴ ǘƘŜ DǳƛŘŜƭƛƴŜ ǘƛǘƭŜŘ ά9ȄǇŜƴŘƛǘǳǊŜ [ƛƳƛǘǎ ƛƴ ¢ŜǊǊƛǘƻǊȅ aŀǘǘŜǊǎέΦ 

Matters Arising Under the Family Law Act 

Legal assistance is limited to matters where the applicant satisfies the Office that there 
exists a substantial question of serious or imminent risk to the welfare of a child or 
that there is a substantial issue as to equality of bargaining capacity between the 
parties. 

This Guideline does not apply to the funding of child representation. 

Appeals of a Decision of a Judge of the Family Court or of a Federal Magistrate 

Legal assistance will be provided to an appellant only where there exists an issue of 
law which is of such substance, or where the appellant satisfies the Office that an 
appellate Court is likely to find that the appealed judgement was clearly wrong, such 
that it is in the public interest to fund the appeal. 

Social Security and Other Commonwealth Benefits Appeals 

These matters may be funded only if there is no community legal centre reasonably 
ŎŀǇŀōƭŜ ƻŦ ƘŀƴŘƭƛƴƎ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ƳŀǘǘŜǊΦ  

Determination under s12(a) Legal Aid Act 1977 

Having regard to funds available to the Commission and to the competing priorities 
resulting from the Commonwealth Legal Aid Services Priorities and the Commonwealth 
Legal Assistance  Guidelines, legal assistance will not normally be granted for the 
institution of proceedings in a Court or before a tribunal which proceedings should, in 
the opinion of the Chief Executive Officer, be more appropriately commenced outside 
the Australian Capital Territory. 
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THE MEANS TEST 

To be financially eligible for legal assistance an applicant must satisfy both the 
income and assets tests. 

Subject to all the provisions of this Means Test an applicant will be financially 
eligible for legal assistance if his/her total contribution is less than the 
estimated cost of the proceedings which are the subject of the application for 
legal assistance. 

In this Means Test a financially associated person includes a person 
- from whom the applicant usually receives financial support; or 
- to whom the applicant usually provides financial support; or 
- who would be likely to financially assist the applicant in obtaining legal 

services. 

άtŜǊǎƻƴέ Ƴŀȅ ƛƴŎƭǳŘŜ ŀ ǊŜƭŀǘƛǾŜΣ ǇŀǊǘƴŜǊΣ ǎǇƻǳǎŜΣ corporation, trust, group, 
etc. 

1. INCOME TEST 

1.1 Definitions 

1.1.1 "Total Income" 

is all income, from whatever source, of the applicant and any 
financially associated person.   

1.1.2 "Gross Income" 

is the result of the deduction of excluded income from total income. 

1.1.3 "Excluded Income" 

is income derived from the following sources: 
(a) a financially associated person of the applicant 

i. from whom the applicant is separated 
ii. who has a contrary interest in the matter for which 

legal assistance is sought  
iii who is in such a relationship with the applicant that  

disclosure of the legal problem may damage the 
relationship, or  

iv. who is in such special circumstances in relation to 
the applicant that it would not be appropriate to 
have regard to the income of the financially 
associated person.  

(b) basic family payment 
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(c) board paid to the applicant, to reimburse actual expenses, 
by a child or relative with independent income. 

1.1.4 "Assessable Income" 

is calculated by deducting the following expenses from gross income: 
(a) income tax including Medicare levy 
(b) housing costs, including rent, mortgage plus rates, or one 

half of  board payments, to a maximum amount equal to 
the median rental of a three bedroom house in the ACT. 

(c) child care charges, necessarily incurred by the applicant or 
a financially associated person  to work or to study, up to 
50% of  the average cost of long-day child care for a single 
child at a child care centre in the A.C.T. 

(d) dependant allowance:  
Å first dependant and each subsequent dependant - 

150% of relevant dependant allowance - Institute of 
Applied Economic and Social Research's poverty line 
figure for a single person, head in workforce and 
costs, other than housing. 
(Please note that a dependant allowance is 
deducted for a spouse with whom the applicant 
lives whether the spouse is actually dependent on 
the applicant or not) 

(e) maintenance payments actually paid, to a maximum 
amount equal to the appropriate dependant allowance. 

1.1.5 "Allowed Income" 

is 120% of the Institute of Applied Economic and Social Research's 
poverty line figure for - single person, head in workforce and costs, 
other than housing. 

1.2 Subject to all the provisions of this Means Test; 
i. an applicant whose assessable income is equal to or 

less than the allowed income will be eligible for legal 
assistance subject to payment of an initial 
contribution assessed by reference to Table A (at 
page 60) insofar as the Income Test is concerned, 
and 

ii. an applicant whose assessable income is more than 
the allowed income may be granted legal assistance, 
insofar as the Income Test is concerned and if funds 
permit, subject to payment of an initial contribution 
assessed by reference to Table A.  
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2. ASSETS TEST 

2.1 Definitions 

2.1.1 "Gross Assets" 

are the total assets of the applicant and any financially associated 
person. 

2.1.2 "Assessable Assets" 

are gross assets excluding:  
(a) any assets owned, to the exclusion in part or whole of the 

applicant, by a financially associated person ; 
i. from whom the applicant is separated  
ii. who has a contrary interest in the matter for which 

legal assistance is sought  
iii. who is in such a relationship with the applicant that 

disclosure of the legal problem may damage the 
relationship, or  

iv. who is in such special circumstances in relation to 
the applicant that it would not be appropriate to 
have regard to the assets of the financially 
associated person.  

(b) household furniture and effects which are reasonably 
necessary and which are not of exceptionally high value 

(c) clothing 
(d)  tools of trade (excluding motor vehicles) 
(e) motor vehicle(s) needed for private or domestic use 

except to the extent that the equity exceeds the average 
price of a five year old 6 cylinder standard motor vehicle 
in reasonable condition.  The equity in a second motor 
vehicle will normally be considered an asset if the total 
equity in both motor vehicles exceeds that average price.  

(f) (i) the equity in the principal home to a maximum amount  
equal to the monthly median price of an established 
house in the A.C.T.  
(The "principal home" includes: 
(a) dwelling or caravan where the applicant normally 

resides, or resided  immediately prior to separation, 
or  

(b) the land on which the applicant is building a home 
in which he/she intends to live.) 

(c) In the case of a farm the primary purpose of which is 
income production, the house and surrounding 2 
hectares of land. 
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(ii) The equity in a farm or business which provides the 
applicant's main source of income, up to the appropriate 
maximum allowance, viz: 
(a) homeowner - monthly median price of an 

established house in the ACT 
(b) non-homeowner - 150% of the amount allowed at 

paragraph (a). 
("Homeowner" refers to an applicant who has an equity in 

the principal home which is not included in the 
value of the farm or business.)   

In this paragraph equity in the principal home, farm or 
business to the maximum provided for will only be 
excluded from calculation of assessable assets where the 
applicant, if required to do so, satisfies the Chief Executive 
Officer that he or she cannot fund the proposed 
proceedings by way of loan secured by the equity. 

(g) lump sum compensation payments in hand - if neither the 
applicant nor a financially associated person is working 
and if the compensation recipient is currently precluded 
under  Part 17 Social Security Act from receiving a pension 
or benefit.  (In these circumstances the applicant will be 
deemed to have a gross weekly income equal to male, 
full-time adult, ordinary time average weekly earnings 
during the Social Security preclusion period.) 

(h) lump sum child or spouse maintenance in hand - where 
the applicant is receiving a pension or benefit at a 
reduced rate under the maintenance income test. 

2.1.3 "Assets Allowance" 

for a single applicant is $1,000  and for an applicant with one or more 
dependants is $2,000. 

2.1.4 "Nett Assets" 

is the value of assessable assets minus assets allowance. 

2.1.5  "Equity"  

means the market value less any debts secured against an asset by 
registrable instrument. 

2.2 Subject to all the provisions of this Means Test an applicant is eligible for 
legal assistance if his/her nett assets do not exceed, by more than the 
likely cost of the subject proceedings, the assets allowance. 

2.3 Where Sale of Excluded Assets is Likely 

Where it appears reasonably likely that an excluded asset will be sold 
during the course of the matter and that the applicant will receive 
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sufficient funds to pay privately for the required legal services, 
assistance may be refused. 

2.4 Discretion to Disregard Assessable Home Equity 

The Chief Executive Officer may disregard the equity in excess of the 
maximum permitted amount held by the applicant in his/her principal 
home where the applicant is aged over 60 years, receives an income 
tested pension, has lived in the home for five or more years, and has no 
plans to sell or move.  However, the Chief Executive Officer may require 
that legal assistance be conditional upon the applicant providing an 
equitable charge on the home to secure a full contribution. 

2.5 Contingent Assets 

Where ownership of an asset is in dispute, it may, at the discretion of 
the Chief Executive Officer, be treated as an asset until the applicant's 
entitlement has been established. 

2.6 Debts are not allowed as a set off against assets unless they are secured 
against specific assets by registrable instrument.   

2.7 General Discretions 

Notwithstanding that an applicant's assessable income or nett assets or 
both may be such as to make an applicant   
(i) ineligible for legal assistance, or  
(ii) liable to pay an initial contribution under Tables A and B.where the 

Chief Executive Officer considers that the applicant: 
(a) will not have time to save enough from income to meet the 

private legal costs or initial contribution,  
(b) could not reasonably be expected to borrow against 

future income to pay the costs or initial contribution, 
assistance may be granted subject to later payment of 
full contribution. 

The Chief Executive Officer shall consider all the circumstances, including 
any delay brought about by the applicant's actions, before deciding 
whether to grant assistance.  

2.7.1 Discretion to Grant Aid for Proceedings in Respect to Repayments of 
Consumer Debts 

The Chief Executive Officer may:  
i. grant assistance with contribution to an applicant who would 

otherwise be ineligible for legal assistance, and 
ii. defer, reduce or waive a contribution on income  
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where the applicant has commitments to repay consumer debts, 
has low household income (i.e., gross income less than male, 
full-time adult ordinary time average weekly earnings), and  

(a) seeks assistance for a dispute concerning a consumer credit 
transaction, or  

(b) has long-term difficulty in managing his/her financial affairs as may 
be indicated by the presence of circumstances such as the 
following:  
i. the debts are in arrears 
ii. the debts were incurred for household goods, motor vehicles 

or repairs 
iii. the debts are to finance companies, credit card providers or 

other high interest lenders 
iv. the applicant has been left with a debt for which another 

person was expected by the applicant to be solely or jointly 
responsible 

v. the applicant has seen a financial counsellor 
vi. the applicant has been unable to comply with previous debt 

restructuring arrangements offered by his/her creditors or by 
a Court. 

2.7.2 In arriving at an assessment of the nett income of a business, the Chief 
Executive Officer has a discretion as to whether any expenses of the business 
proposed by the applicant as such should be considered to be reasonably 
incurred in or for the purpose of gaining or producing that income.  Such 
expenses shall not be considered reasonably incurred merely because they 
have been, or are likely to be, allowed or allowable as deductions by the 
Commissioner of Taxation for the purposes of the Income Tax Assessment Act 
1936. 

2.7.3 Where, notwithstanding the information furnished by the applicant in the 
form of an application for legal assistance, the Chief Executive Officer is of the 
opinion that the applicant is able to afford the cost of obtaining, from private 
legal practitioners, the legal services in respect of which legal assistance is 
sought, the applicant is deemed not to be within the Means Test. 

3. LIKELY COST OF PROCEEDINGS - CATEGORIES OF MATTERS 

3.1 The likely cost of the proceedings for which legal assistance is sought is 
that cost reasonably determined by the Chief Executive Officer. 

3.2 The level of contribution is set out in Tables A and B.  (See pages 60 and 
61), Table A contains 3 categories.  Category 1 contains matters which, in 
the opinion of the Chief Executive Officer, are likely to cost less than 
$750.  Category 2 contains matters likely to cost between $750 and 
$3,000 and Category 3, matters likely to cost more than $3,000. 
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4. INITIAL CONTRIBUTIONS 

Subject to any discretion vested in the Chief Executive Officer by this Means Test; 
(a) where an applicant satisfies the Income Test, an initial 

contribution will be   determined as set out in Table A; 
(b) where an applicant satisfies the Assets Test an additional 

initial contribution will be imposed by reference to the 
applicant's nett assets and will be determined as set out in 
Table B.  (The rates of assets contribution are the same for 
all categories of matters). 

4.2 Varying Contributions Set by Category 

In cases where assistance is extended by reference to particular stages of a 
matter, those stages may fall into different cost categories and an additional 
contribution on income may be payable when assistance is extended for a 
further stage.  Where the various stages of the matter proceed very quickly, so 
that the applicant could not reasonably be expected to save a further 
contribution from income, the Chief Executive Officer may, at his discretion, 
waive or reduce that further contribution. 

4.3 General discretion 

Where, notwithstanding the information furnished by the applicant in the form 
of application for legal assistance, the Chief Executive Officer is of the opinion 
that it is reasonable having regard to the financial circumstances of the applicant 
to require an initial contribution of a greater or lesser amount than is prescribed 
by this Means Test, a condition may be imposed that the applicant pays to the 
Commission a contribution in such amount as the Chief Executive Officer 
considers reasonable in all the circumstances, provided that such amount shall 
not exceed the sum of the ordinary professional costs (including solicitor and 
client costs) of the legal services provided or to be provided and any 
disbursements (including barristers' fees) and out-of-pocket expenses incurred or 
to be incurred in connection with the provision of the legal services in respect of 
which the application is made. 

4.4 General Notes on Initial Contributions 

4.4.1 Initial contributions and asset contributions are cumulative as is any unpaid 
contribution applying to an earlier finalised grant of assistance which, having 
regard to the applicant's financial circumstances, should reasonably be 
expected to be recovered from the applicant. 

4.4.2 Assistance may be granted subject to a condition that the applicant provide a 
charge over any asset (whether an assessable asset or not) to secure a 
contribution. 

4.4.3 This Means Test is complementary to the Commission's guidelines on varied 
and final contributions. 
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5. OTHER MATTERS 

5.1 Children 

Where a child who is supported by a parent applies for assistance, the means 
test is applied to the parent unless the parent has a contrary interest in the 
matter, disclosure to the parent of the legal problem would damage the 
relationship between child and parent or there are other special reasons why the 
ǇŀǊŜƴǘΩǎ ŦƛƴŀƴŎƛŀƭ Ǉƻǎƛǘƛƻƴ ǎƘƻǳƭŘ ōŜ ŘƛǎǊŜƎŀǊŘŜŘΦ 

For the purpose of this paragraph, a parent includes a guardian. 

5.2 Trustees and Representatives 

Where legal services are sought by a person acting as executor or trustee, or as 
representative for another person or group, the means test will be applied to 
those persons who stand to benefit from the legal services.  

Property held by an applicant under a genuine trust or in a representative or 
official capacity will not be taken into account in the means test.   

A trust arrangement will not be recognised as genuine for the purposes of these 
means test guidelines, where: 
(a) the applicant, or a financially associated person , has actual or de 

facto control of the trustee (whether or not the trustee is 
apparently at arm's length from the applicant, or from the 
financially associated person ).  

(b) the trustee has been accustomed to make distributions of the 
income or capital to the applicant upon request, or to provide for 
various expenses of the applicant, or 

(c) the trust arrangement was made in contemplation of an 
application for legal assistance, or with a view to divesting the 
applicant, or a financially associated person, of assets in order to 
qualify for legal assistance.   

5.3 Criminal Proceedings 

Where assistance is sought in criminal proceedings by an applicant who did not 
apply for assistance at or before the commencement of committal proceedings 
(or in an appropriate case, the inquest), the Chief Executive Officer may, when 
ŘŜǘŜǊƳƛƴƛƴƎ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ ŜƭƛƎƛōƛƭƛǘȅ ŦƻǊ ŀǎǎƛǎǘŀƴŎŜ ŀƴŘ ǘƘŜ ŜȄǘŜƴǘ ƻŦ ŀǎǎƛǎǘŀƴŎŜΣ 
have regard to such amounts as the applicant has already expended on the 
ŀǇǇƭƛŎŀƴǘΩǎ ǊŜǇǊŜǎŜƴǘŀǘƛƻƴ ƛƴ ǘƘŜ ǊŜƭŜǾŀƴǘ ǇǊƻŎŜŜŘƛƴƎǎ ŀƴŘ ǘƻ ŀƴȅ ǊŜŀǎƻƴǎ ƎƛǾŜƴ 
by the applicant for no application for legal assistance having been made in the 
first instance. 
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CONTRIBUTION TABLES 

TABLE A - CONTRIBUTIONS ACCORDING TO INCOME(see para 4.1) 
 

!tt[L/!b¢Ω{ !{{9{{!.[9 /hb¢wL.¦¢Lhb 

NETT WEEKLY INCOME 

 Category 1 

Where costs estimate 

is up to $750 

Category 2 

Where costs estimate 

is up to $3,000 

Category 3 

Where costs estimate 

exceeds $3,000 

$ $ $ $ 

0-170 65 65 115 

171-179 65 65 115 

180-189 65 115 180 

190-199 65 150 280 

200-209 115 200 390 

210-219 135 260 510 

220-229 190 360 700 

230-239 225 440 870 

240-249 280 545 1,080 

250-259 340 660 1,310 

260-269 395 780 1,620 

270-279 460 910 1,820 

280-289 535 1,035 2,110 

290-299 615 1,240 2,470 

300-309 - 1,410 2,810 

310-319 - 1,590 3,170 

320-329 - 1,680 3,350 

330-339 - 1,900 3,790 

340-349 - 2,120 4,230 

350-359 - 2,340 4,670 

360-369 - 2,560 5,110 

370-379 - 2,780 5,550 

379 and over:-    

(i)  Assistance available for Category 3 matters only. 

(ii)  Contribution to be $5,500 plus $410 fro every $10 of assessable income in excess of $379 

NOTE:  Nett income is assessable income minus allowed income 

 

TABLE B - CONTRIBUTIONS ACCORDING TO NETT ASSETS (see para 4.1) 
(Assets Rounded to nearest $100) 

 
Nett Assets Contribution Nett Assets Contribution 

$ $ $ $ 

0-100 65 1,600 535 

200 65 1,700 590 

300 75 1,800 640 

400 95 1,900 680 
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500 115 2,000 745 

600 150 2,100 805 

700 180 2,200 870 

800 210 2,300 930 

900 240 2,400 1,000 

1,000 275 2,500 1,060 

1,100 315 2,600 1,120 

1,200 360 2,700 1,190 

1,300 400 2,800 1,250 

1,400 440 2,900 1,310 

1,500 480 3,000 1,375 

Above $3,000 - $1,375 plus 100% of assessable assets above $3,000 

 

TABLE C - MEANS TEST INDICATORS 

All indicators are reviewed annually and updated in April and October.  For 
administrative ease some rounding off may occur to the nearest $5.  

Income and dependants allowance 

The Commission uses the Poverty Line figures of the Institute of Applied Economic and 
Social Research, the University of Melbourne; (a) for income, for a single person, head 
in workforce and costs, other than housing, and (b) for dependants, the Institute's 
dependant allowances for first and subsequent dependants.  

Average weekly earnings 

Male full-time adult ordinary time earnings.  This figure is published quarterly by the 
Australian Bureau of Statistics under the title "Average Weekly Earnings, States and 
Australia".  

Rent/mortgage/board 

The current median rental of a vacant three bedroom house in Canberra.  This figure is 
published by the Real Estate Institute of the ACT.  

Child care 

The fee relief ceiling for family day care as determined by the Commonwealth 
Department of Health and Community Services . 

House values 

The monthly median cost of an established three bedroom house in the A.C.T.  This 
figure is published by the Real Estate Institute of the A.C.T.  

Farm/business values 

The level at which fringe benefits cease to be payable under the pension assets test, 
published by the Department of Social Security. 
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INDICATOR AMOUNTS EFFECTIVE APRIL 2010 

 Paragraph Amount 

Allowed income 1.1.5 323.98 

Dependants allowance 1.1.4(d)  

first  151.22 

  for second  143.10 

  each subsequent  143.09 

Child care charges 1.1.4(c) 178.94 

Rent/Mortgage/Board 1.1.4(b) 420.00 

Motor vehicle (5 yrs old, 6 cylinder) 2.1.2(e) 10,667.00 

Equity in principal home 2.1.2(f)(i) 491,000.00 

Equity in farm/business 2.1.2(f)(ii)  

 Single homeowner  178,000.00 

 Single non-homeowner  307,000.00 

 Partnered homeowner 
(combined) 

 252,500.00 

 Partnered non-homeowner 
(combined) 

 381,500.00 

Male, full-time adult, ordinary time 
average weekly earnings 

2.1.2(g) 1,307.60 

Financial contributions 

1.  Where a condition that an applicant pays a contribution is imposed, the terms of the 
condition and the amount specified will be notified to the applicant in writing at the 
time of notification that legal assistance has been granted and, where legal assistance 
is granted by making available the services of a private legal practitioner, the private 
legal practitioner will also be notified in writing.   

2. Where legal assistance is provided by making available the services of a private legal 
practitioner, the Commission will normally require any contribution to be paid by the 
applicant to the private legal practitioner.   

3. Where legal assistance is provided by making available the services of an officer of  
the Commission, the applicant will be required to pay the amount to the Commission.   

4. The Commission will at the time of the grant of legal assistance direct the legally 
assisted person as to the manner of payment of the contribution and the time within 
which the contribution is required to be paid.  Normally the contribution will be 
required to be paid prior to any legal work being performed in relation to the matter 
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but, where inconvenience or hardship might be occasioned to an applicant, the 
Commission may permit an extension of time for payment and may permit payment 
by instalments.   

5. A decision making the provision of legal assistance subject to a condition that the 
legally assisted person pay a contribution may be varied so as to increase or reduce 
the amount specified if: 

(a) there has been a change whether as a result of the proceeding or matter or 
otherwise in the financial position of the legally assisted person; or  

(b) the value of assets of, or the income of, the legally assisted person is 
substantially greater than appeared from the material available to the  officer 
of the Commission at the time the condition was imposed; or  

(c) to require the legally assisted person to pay the amount originally specified 
would impose hardship on the person or any dependents of the person.  

6. The granting of an application by a person for legal assistance may be on the basis that 
the assistance will be provided without charge only where in the opinion of the officer 
of the Commission making the decision to grant an application for legal assistance:-  

(a) the person is completely without income or assets; or  

(b) it would be futile to impose a condition that the person pay a contribution of 
any amount towards the cost to the Commission of providing the assistance. 
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PROVISION OF LEGAL ASSISTANCE TO BODY CORPORATES 

(Pursuant to subsection 28(7) of the Legal Aid Act 1977) 

Legal assistance will not be provided under the Act to a body corporate except 
in the following circumstances: 

(a) Where the body corporate exists solely or primarily for charitable 
purposes and where, if legal assistance were not provided, substantial 
hardship would be caused to individual beneficiaries of the charity who 
are within the Means Test determined by the Commission;  

(b) Where the body corporate is itself within the Means Test determined by 
the Commission, and where, if legal assistance were not provided, 
substantial hardship would be caused to one or more members or 
officers or employees of the body corporate as a result of the outcome 
of the proceeding or matter in respect of which legal assistance is 
sought; or  

(c) Where the Commission, on the recommendation of the Chief Executive 
Officer, approves the provision of legal assistance.   
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PAYMENT OF COSTS AWARDED AGAINST LEGALLY ASSISTED 
PERSONS 

1. A request that the Commission pay to another party on behalf of a legally 
assisted person an amount representing the whole or a part of costs directed 
to be paid by the legally assisted person shall be made in writing to the Chief 
Executive Officer and shall be supported by such material as the Chief 
Executive Officer may require, verified by the statutory declaration of the 
person making the request.   

2. The Commission shall not pay any amount pursuant to such a request unless 
the officer   deciding the request is satisfied that the legally assisted person will 
suffer substantial hardship unless the amount requested to be paid, or some 
lesser amount, is paid.   

3. The Commission shall not pay an amount upon the request of the legally 
assisted person if, in the opinion of the officer deciding the request, the legally 
assisted person's application for legal assistance failed to disclose any 
significant and relevant matter.  

4. In determining whether or not a person will suffer substantial hardship, regard 
shall be had by the officer to, inter alia, the following matters:- 

(a) whether the person or another person who usually resides with the 
person will lose or be forced to vacate his or her home;  

(b) whether the person will lose a motor vehicle or the use of a motor 
vehicle, reasonably necessary for domestic or employment purposes; 

(c) whether the person will lose furniture or effects reasonably necessary 
for the well-being of the person and of any dependants of the person; 
and  

(d) whether the person's employment or livelihood will be lost.   

5. In making a decision upon the request, the officer shall have regard, inter alia, 
to the following matters:- 

(a) the effect on the person making the request and on the legally assisted 
person of the result of the proceedings;  

(b) the effect on the person making the request and on the legally assisted 
person of a refusal to meet the request in whole or in part;  

(c) the amount at issue in the proceedings;  

(d) the amount at issue between the parties by way of costs;  

(e) any other action or remedy available to the person making the request 
or to the legally assisted person;  

(f) the conduct of the person making the request during the proceedings;  

(g) the conduct of the legally assisted person during the proceedings;  
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(h) whether or not the Commission was given any notice of the likelihood of 
the making of an order for costs against the legally assisted person and 
of the likely amount of such costs;  

(i) whether or not the matter or proceeding was in the nature of a test case 
having a potential benefit to persons other than the legally assisted 
person or the person making the request, being persons likely to be 
within the means test determined by the Commission; and  

(j) the funds available to the Commission for the purpose of meeting the 
request and the   effect  of meeting the request in whole or in part on 
the capacity of the Commission to provide legal assistance in the future.   
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PAYMENT OF COSTS AWARDED TO LEGALLY ASSISTED PERSONS 

1. Where an order is made in a proceeding that the costs, whether or not 
including disbursements, of a legally assisted person be paid by another party 
to the proceeding, the amount to be determined by the Chief Executive Officer 
shall include the whole of those costs and the whole of any disbursements so 
recoverable.   

2. Where, by virtue of a settlement or compromise, another person has agreed to 
pay a specified amount in respect of the costs, or of the costs and 
disbursements, of a legally assisted person, the amount to be determined by 
the Chief Executive Officer shall include the whole of such amount.   

3. The amount to be determined by the Chief Executive Officer shall equal the 
sum of the ordinary professional costs (including solicitor and client costs) of 
the legal services provided to the person in the proceeding or matter in 
respect of which legal assistance was provided and any disbursements 
(including barristers' fees) and out-of-pocket expenses incurred in or in 
connection with the provision of those services unless, in the opinion of the 
Chief Executive Officer, such a determination would operate unfairly to or 
cause hardship to the applicant or his dependants.   

4. In forming his opinion as to whether or not a determination might operate 
unfairly to or cause hardship to an applicant or his dependants, the Chief 
Executive Officer shall have regard to the following considerations:- 

(a) the amount recoverable by the legally assisted person in the proceeding 
or matter; 

(b) the age of the applicant; 

(c) the state of health of the applicant;  

(d) the income of the applicant; 

(e) the outgoings to which the applicant is committed; 

(f) any other special needs of the applicant; 

(g) the age, state of health and special needs (if any) of the dependants of 
the applicant; 

(h) the purpose to which the applicant proposes to apply the amount 
recoverable in the proceeding or matter; 

(i) the actual cost to the Commission of the proceedings or matter; and 
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(j) the effect of the outcome of the proceeding or matter on the financial or 
domestic situation of the legally assisted person and of his dependents. 
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DUTY LAWYER SERVICES IN DOMESTIC VIOLENCE AND 
PROTECTION ORDER PROCEEDINGS 

Duty lawyer services in respect of proceedings brought under the Domestic Violence 
and Protection Orders Act will not be provided to a person unless:- 

(a) the applicant is able to establish to the satisfaction of the Chief Executive Officer 
or their delegate that the applicant has reasonable prospects of obtaining an 
order in the terms sought by the applicant; and 

(b) it is appropriate in all the circumstances, (including the ability of the applicant to 
be represented privately) for the legal services to be provided by the duty 
lawyer. 
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ALLOCATION OF WORK  

Preamble 

Under section 8 of the Legal Aid Act 1977 (the Act) the Commission may provide legal 
assistance by arranging for the services of private legal practitioners to be made 
available at the expense of the Commission, or by making available the services of 
officers of the Commission. 

Section 10 of the Act imposes duties on the Commission to be observed when 
performing its functions under the Act.  These functions include the allocation of work 
between officers of the Commission and private legal practitioners.  Section 10 
relevantly requires the Commission to: 

¶ ensure that legal assistance is provided in the most effective, efficient and 
economical manner; 

¶ ensure that its activities are carried on consistently with, and do not 
prejudice, the independence of the private legal profession, and 

¶ have regard to the amount of money for the time being standing to the 
credit of the fund and of any money likely to be received by the 
commission for the purposes of the fund. 

Section 11 of the Act requires the Commission to determine guidelines for the 
allocation of work between officers of the Commission and private legal practitioners 
having regard to the following considerations: 

(a) the need for legal services to be readily available and easily accessible 
to disadvantaged people; 

(b) the need to make the most efficient use of the money available to the 
commission; 

(c) the desirability of enabling a legally assisted person to obtain the 
services of the legal practitioner of his or her choice; 

(d) the desirability of maintaining the independence of the private legal 
profession;  

(e) the desirability of enabling officers of the commission to utilise and 
develop their expertise and maintain their professional standards by 
conducting litigation and doing other kinds of professional legal work. 

The intention of the Act is that the Commission provides legal assistance in partnership 
with the private legal profession.  Consistent with this intention, the Commission will 
distribute legally assisted work between private legal practitioners and officers of the 
Commission in a manner that ensures that neither partner becomes the predominant 
provider of legal assistance.  The Work Allocation Guideline is designed to maintain an 
appropriate balance in the allocation of work within the framework of the 
/ƻƳƳƛǎǎƛƻƴΩǎ ǎǘŀǘǳǘƻǊȅ duties and the considerations in section 11. 
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Work Allocation Guidelines 

1(a) Subject to guideline 1(b), legal assistance will be provided by making 
available the services of an officer of the Commission in the following 
circumstances: 

(i) where an assisted person expresses a preference for an officer of the 
Commission to act. 

(ii) where an assisted person is charged with an offence that is to be dealt with 
in a superior court, or related proceedings are to be dealt with in a superior 
court; 

(iii) where a matter involves family law; 

(iv) where assistance is sought for an inquest, inquiry under the Inquiries Act or 
similar proceedings; 

(v) where a matter is capable of resolution as a small civil claim, or 

(vi) where in the opinion of the Chief Executive Officer legal assistance can be 
provided at less cost by utilising the available capacity of officers of the 
Commission. 

  (b) In the following circumstances, legal assistance to which guideline 1(a) refers 
may be provided by making available the services of a private legal 
practitioner chosen by the assisted person, or, if the assisted person has not 
expressed a choice, by a private legal practitioner selected by the 
Commission in accordance with guideline 3: 

(i) where the Commission is unable to act due to a conflict of interest; 

(ii) where in the opinion of the Chief Executive Officer there are special 
circumstances that make it desirable that legal assistance be provided by 
making available the services of a private legal practitioner. 

(iii) where an assisted person is charged with an offence that is to be dealt with 
in a superior court and it is necessary in the interests of justice that legal 
assistance be provided by making available the services of a private legal 
practitioner 

  (c) CƻǊ ǘƘŜ ǇǳǊǇƻǎŜǎ ƻŦ ǇŀǊŀƎǊŀǇƘ мόōύόƛƛύ ΨǎǇŜŎƛŀƭ ŎƛǊŎǳƳǎǘŀƴŎŜǎΩ ƛƴŎƭǳŘŜ ōǳǘ ŀǊŜ 
not limited to: 

(i) the urgency of the matter for which legal assistance is provided; 

(ii) any hardship which might be occasioned to the applicant due to the 
location of Commission offices; 
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(iii) the desirability of a lawyer being able to converse with the assisted person 
in a language other than English; 

(iv) the existence of a prior professional relationship between the assisted 
person and a private legal practitioner that would be of material benefit to 
the conduct and outcome of the case. 

2 Subject to guideline 1, where an assisted person expresses in their application for 
legal assistance a preference for the services of a particular private legal 
practitioner or officer of the Commission, legal assistance will be provided by 
making available the services of that practitioner or officer, subject to their 
availability. 

3(a) Where legal assistance is to be provided by making available the services of a 
private legal practitioner, but the assisted person has not expressed a preference 
for particular legal practitioner, the Commission will select a private legal 
practitioner from the panel maintained by the Commission under section 32(1) 
of the Act (the panel). 

  (b) In selecting a private legal practitioner from the panel in a particular case the 
Chief Executive Officer will have regard to the interests of the legally assisted 
person, the nature of the practice conducted by the private legal practitioner and 
the expertise of the private legal practitioner in the relevant field of law, and 
subject to these considerations will allocate work among private legal 
practitioners on the panel in a manner that ensures an equitable distribution of 
work. 

Change of practitioner 

4(a) Subject to this guideline, the Chief Executive Officer may approve a request by an 
assisted person to assign the conduct of their matter to another private legal 
practitioner, or to an officer of the Commission. 

  (b) The Chief Executive Officer may, as a condition of approving a change of 
practitioner, require the assisted person to pay any cost incurred as a result of 
the change as a contribution under section 31 of the Act. 

  (c)  Other than in exceptional circumstances, the Chief Executive Officer will not 
approve requests by an assisted person for more than two changes of 
practitioner in the same or a related matter. 
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MINOR ASSISTANCE GUIDELINES 

Made pursuant to section 30A of the Legal Aid Act 1977 

1. άaƛƴƻǊ ŀǎǎƛǎǘŀƴŎŜέ ƳŜŀƴǎ ƭŜƎŀƭ ǎŜǊǾƛŎŜǎ ǇǊƻǾƛŘŜŘ ōȅ ŀ ƭŜƎŀƭ ǇǊŀŎǘƛǘƛƻƴŜǊ 
employed by the Legal Aid Commission (ACT) which enable an eligible person to 
resolve or partially resolve a legal issue. 

It does not extend to work which could be undertaken under a grant of legal 
assistance or by way of available duty lawyer services and, unless there are 
exceptional circumstances, will be limited to 2 hours duration in any particular 
legal matter. 

Examples of minor assistance are: 

¶ ǘƘŜ ŘǊŀŦǘƛƴƎ ƻŦ ŀ ƭŜǘǘŜǊ ƻǳǘƭƛƴƛƴƎ ŀ ǇŜǊǎƻƴΩǎ ŦƛƴŀƴŎƛŀƭ ŎŀǇŀŎƛǘȅ ǘƻ Ǉŀȅ ǘƻ ŀ 
person asserting a right to payment; 

¶ negotiating an extension of time to enter an appearance or defence in a 
Court proceeding (but not appearing);  

¶ making telephone calls or replying to simple correspondence; and 

¶ completing a form. 

2. aƛƴƻǊ ŀǎǎƛǎǘŀƴŎŜ ǿƛƭƭ ǊŜƭŀǘŜ ƻƴƭȅ ǘƻ ǘƘŜ ŀǊŜŀǎ ƻŦ ƭŀǿ ƛƴ ǿƘƛŎƘ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ 
legal practice operates. 

Example:  Drawing wills or commercial or business documents would not be an appropriate 
subject of minor assistance. 

3. Minor assistance will not anticipate a response to the practitioner supplying the 
assistance and it will not invite or suggest the further engagement of the 
practitioner. 

4. Minor assistance may not be provided to a person unless; 

(a) the person is unable to afford the cost of private legal representation; 

(b) the services cannot be obtained from another service provider; and 

(c) in the opinion of the legal practitioner it is reasonable and appropriate to 
provide the service. 

5. Minor assistance does not extend to the appearance of a legal practitioner on 
behalf of a person before a Court or a Tribunal nor to the representation 
generally of a person in substantive legal proceedings.   

6. The provision of minor assistance may be made subject to the payment of a 
ŎƻƴǘǊƛōǳǘƛƻƴ ƻŦ ƴƻ ƳƻǊŜ ǘƘŀƴ ǘƘŜ ƳƛƴƛƳǳƳ ŎƻƴǘǊƛōǳǘƛƻƴ ǎŜǘ ƛƴ ǘƘŜ /ƻƳƳƛǎǎƛƻƴΩǎ 
means test on applications for legal assistance but that contribution may be 
waived wholly or partially where financial hardship is shown.  However, any out 
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of pocket expenses incurred in providing minor assistance are payable by the 
person receiving minor assistance. 
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PROVISION OF LEGAL ASSISTANCE IN EXPENSIVE CASES  

The following direction was given by the Commission pursuant to section 26(3) of the 
Legal Aid Act 1977. 

Where in the reasonable opinion of the Chief Executive Officer it is likely that a grant 
of legal assistance, if made, would so impact upon the capacity of the Legal Aid Fund 
that the Commission could not be assured that the general level of the legal assistance 
that had been provided from the Fund to date could be maintained, then the Chief 
Executive Officer shall refer the relevant application for legal assistance to the 
Commission for determination by the Commission. 

The Commission may then determine whether the matter is one within the meaning of 
the above paragraph and if it so decides then it may make a decision as if it were a 
decision-maker acting pursuant to the Legal Aid Act.   

If in the view of the Commission the matter is not of the nature described above then 
the Commission may refer the matter to the Chief Executive Officer for determination 
in the usual manner. 

Explanatory note to this Direction 

It is the intention of the Commission that it deal only with matters which to an 
extraordinary extent affect the provision of legal assistance in the Territory and it 
would not ordinarily expect to make a decision in a matter where the anticipated costs 
are less than $100,000.   


